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1.  INTRODUCTION
1.1. Background

1.1.1. This Shadow Habitats Regulations Assessment (sHRA) report has
been prepared to provide sufficient information for the local planning
authority in relation to the undertaking of an assessment of the effects
of development proposals associated with the This is Gravity Ltd
(“Gravity”) enterprise zone site in Sedgemoor, Somerset (hereinafter,
“the Gravity Site”) on designated sites of nature conservation
importance protected under The Conservation of Habitats and Species
Regulations 2017 (as amended) (hereinafter, “the Habitats
Regulations”) and sites that are given the same protection in
accordance with advice in the National Planning Policy Framework
(NPPF").

Site Characteristics

1.1.2. The Gravity Site is located within an rural setting, between the villages
of Puriton (to the west) and Woolavington (to the east). The main
component of the Gravity Site is located to the north east of the village
of Puriton, and north-west of the village of Woolavington. In addition,
the Gravity Site includes a railway spur to the north-west, a road
connection from Junction 23 of the M5 motorway to the south-west and
a reedbed system that connects to the River Huntspill situated to the
north.

1.1.3. Broadly, the Gravity Site is a former Royal Ordnance Facility,
previously occupied by a single manufacturing use, and closed in
2008. The former use comprised multiple buildings and compounds
and bunds across the majority of the site. Currently the site is fully
remediated and is being prepared through materials reclamation and
constitutes a largely brownfield site. Parts of the site comprise
grasslands, woodland, scrub, hedgerows, tall ruderal and ephemeral
vegetation along with standing water, reed bed, wet and dry ditches
(Rhynes) as well as buildings and hardstanding. There are also areas
of disturbed / bare ground.

1.2.  Gravity Proposals

1.2.1. The Gravity proposals can be summarised as the development of a
smart campus including commercial building or buildings (current Use
Classes E (a)-(g), B2, B8) and sui generis floorspace uses together
with a range of buildings within Use Classes C1, C2, E (a) — (g) and F,
including restaurants / cafes, shops, leisure, education and sui generis
uses. Additionally the development of up to 750 homes (Use Class C3,
together with associated infrastructure including restoration of the
railway line for passenger and freight services, rail infrastructure
including terminals, sidings and operational infrastructure and change
of use of land to operational rail land, multi-modal transport
interchange, energy generation, energy distribution and management
infrastructure, utilities and associated buildings and infrastructure,

1 Paragraph 181 of the NPPF (2021)
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digital infrastructure, car parking, a site wide sustainable water
management system and associated green infrastructure, access
roads and landscaping.

1.3.  Purpose of this Report

1.3.1. This report specifically assesses the potential significant effects of the
development proposals on international / European designated sites
(now commonly referred to as Habitats Sites). Within this document
specific regard is had to the tests under Regulation 63 of the Habitats
Regulations. Regulation 63 is described and considered further in
Section 2 of this document.

1.3.2. Assessment under Regulation 63 of the Habitats Regulations is
required in this instance, since the Gravity Site lies in relatively close
proximity to a number of European / internationally designated sites.
The following relevant designated sites are located within a 20km
radius of the Gravity site:

Somerset Levels and Moors SPA / Ramsar;
Severn Estuary SPA / SAC / Ramsair;
Mendip Limestone Grasslands SAC;
Hestercombe House SAC;

North Somerset & Mendip Bats SAC,;
Exmoor & Quantock Oakwoods SAC; and
Mendip Woodlands SAC.

1.3.3. The proximity of the Gravity Site to these sites is described in detail at
Section 3 of this report and is also shown (as applicable) on Plan
ECO1 and at Annex 1.

1.3.4. As part of this assessment, professional judgement has necessarily
been applied in some instances in order to interpret information.

1.3.5. In line with relevant jurisprudence, this report assesses the likely
significant effects of the development proposals as a whole, both alone
and in combination with other plans / projects. It then goes on to
consider whether the development proposals will give rise to an
adverse effect on the integrity of the relevant designated sites.

1.3.6. By way of headline summary, it is the opinion of Ecology Solutions,
following detailed assessment, that the development proposals would
not result in a likely significant adverse effect on the integrity of any
international / European designated sites, either alone or in
combination with any other plans or projects, and that as such the test
contained at Regulation 63 of the Habitats Regulations would be
passed.
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2,

LEGISLATIVE AND PLANNING POLICY BACKGROUND

2.1.

2.2.

2.2.1.

2.2.2.

2.2.3.

This section of the document outlines further details regarding the
legislation and planning policy of particular relevance to the development
proposals.

Legislation and relevant case law

The Conservation of Habitats and Species Regulations 2017 (as
amended) and preceding regulations (together "the Habitats
Regulations") give effect to Council Directive 92/43/EEC on the
Conservation of Natural Habitats and Wild Flora and Fauna ("Habitats
Directive") and Council Directive 2009/147/EC on the conservation of
wild birds in England and Wales ("Wild Birds Directive". In accordance
with the EU-UK Withdrawal Agreement and the European Union
(Withdrawal Agreement) Act 2020, the transitional provisions under
which European law such as the Habitats Directive and the Wild Birds
Directive had effect in Great Britain ended on 31 December 2020 (EU
exit day).

To ensure that habitat and species protection and standards continue
to be implemented in England and Wales in the same way or in an
equivalent way after EU exit day, the Conservation of Habitats and
Species (Amendment) (EU Exit) Regulations 2019/579 made
necessary amendments to the Habitats Regulations. The changes are
explained in the Policy paper "Changes to the Habitats Regulations
2017", published on 1 January 2021 ("Policy paper"). Most changes
are concerned with the transfer of functions from the European
Commission to appropriate authorities in England and Wales. There
are no changes to the substance of the HRA process or that affect the
conclusions reached in this HRA Report, which identifies amendments
that are relevant in the process of determining the DCO.

On 24 February 2021 the Department for Environment, Food & Rural
Affairs (Defra), NE, Welsh Government, and Natural Resources Wales
published two guidance notes on Habitats Regulation Assessment and
a derogation notice form:

e Guidance: Habitats regulations assessments: protecting a
European site: How a competent authority must decide if a plan
or project proposal that affects a European site can go ahead
("the HRA Guidance");

e Guidance: Duty to protect, conserve and restore European
sites: Competent authorities must take action to help protect,
conserve and restore the protected habitats and species of
European sites ("Duty to conserve Guidance")

e Form: Habitats regulations assessment: derogation notice to be
used by competent authorities when giving notice under
regulation 64(5) of a decision to allow a plan or project that has
an adverse effect on a European site to go ahead ("Derogation
notice form").
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2.2.4.

2.2.5.

2.2.6.

2.2.7.

2.2.8.

Article 4 of the Habitats Directive required the United Kingdom to
contribute to the creation of the Natura 2000 network, a coherent
European ecological network of special areas of conservation that
shall enable the natural habitat types and species' habitats concerned
to be maintained or, where appropriate, restored at a favourable
conservation status in their natural range. Article 1 (e) defines
"conservation status" of a natural habitat as "the sum of the influences
acting on a natural habitat and its typical species that may affect its
long-term natural distribution, structure and functions as well as the
long-term survival of its typical species" within the European Union
(“EU”). Conservation status will be "favourable" when:

"- its natural range and areas it covers within that range are stable or
increasing, and

- the specific structure and functions which are necessary for its long-
term maintenance exist and are likely to continue to exist for the
foreseeable future, and

- the conservation status of its typical species is favourable...".

For the purposes of the Habitats Regulations, all references to Natura
2000 are now to be construed as references to the national site
network, which is defined in amended regulation 3 to mean "the
network of sites in the United Kingdom’s territory consisting of such
sites as—

a) immediately before exit day formed part of Natura 2000; or

b) at any time on or after exit day are European sites, European
marine sites and European offshore marine sites for the
purposes of any of the retained transposing regulations”

The location of the Gravity Site in proximity to international / European
designated sites means that the Habitats Regulations are relevant.
The Gravity Site is not directly connected with or necessary to the
management of a site forming part of the national site network.
Therefore, it is necessary to consider whether it is likely to have a
significant effect on any such site, either individually or in combination
with other plans or projects.

The Gravity Site also lies in relatively close proximity to two Ramsar
sites; specifically, the Severn Estuary and Somerset Levels and Moors
Ramsar sites. The UK is a signatory to the Convention on Wetlands of
International Importance Especially as Wildfowl Habitat 1971,
commonly known as the Ramsar Convention after the town in which it
was signed. Parties to the Ramsar Convention are obliged to
designate particular sites as Wetlands of International Importance.

The obligations imposed by the Convention are in themselves not
particularly strong, in that they require the promotion and
encouragement of the stated aims, rather than any specific action.
However, as a matter of policy?, Ramsar sites receive the same

2 As noted at paragraph 181 (b) of the National Planning Policy Framework (July 2021)

Ecology Solutions
7761.sHRA.vf
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protection as designated SPAs and SACs. The procedures applicable
to European sites are therefore to be applied to Ramsar sites, even
though these are not protected by the Habitats Regulations as a matter
of law.

2.2.9. The relevant legal and policy framework is discussed below.

Habitats and Birds Directives

2.2.10.  Although neither the Habitats or Birds Directives now have the force of
law in England, they will remain relevant in the interpretation and
application of the Habitats Regulations 2017 unless and until
Parliament otherwise modifies those Regulations. This is because the
Habitats Regulations have the status of "retained EU law" for the
purposes of the Withdrawal Agreement, which provides at Section 6(3)
that, so far as retained EU law remains unmodified by UK legislation, it
shall be interpreted in accordance with retained domestic case law,
retained EU case law and retained general principles of EU law. This
section therefore describes relevant aspects of the Habitats and Birds
Directives and case law.

2.2.11.  Under the EC Directive on the Conservation of Natural Habitats and of
Wild Flora and Fauna, commonly referred to as the Habitats Directive
(Council Directive 92/43/EEC), Member States are required to take
special measures to maintain the distribution and abundance of certain
priority habitats and species (listed in Annexes | and Il of the
Directive).

2.2.12. Each Member State is required to designate the most suitable sites as
Special Areas of Conservation (SACs). All such SACs will form part of
the Natura 2000 network under Article 3(1) of the Habitats Directive.

2.2.13.  Article 2(3) sets out that member states have a duty, in exercising their
obligations under the Habitats Directive to:

“. take account of economic, social and cultural requirements
and local characteristics.”

2.214. Under the EC Directive on Wild Birds (the Birds Directive) (Council
Directive 2009/147/EC, formerly 79/409/EEC), Member States are
required to take special measures to conserve the habitats of certain
rare species of birds (listed in Annex | of the Directive) and regularly
occurring migratory birds.

2.2.15. Each Member State is required to classify the most suitable areas of
such habitats as SPAs. This is designed to protect wild birds, and to
provide sufficient diversity of habitats for all species so as to maintain
populations at an ecologically sound level. All Bird Directive SPAs are
part of the Natura 2000 network under article 3(1) of the Habitats
Directive.

2.2.16. Thus, there is an obligation under the Habitats Directive and the Birds
Directive for member states to designate sites before turning to
measures for their protection.
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2.2.17.  The protection afforded to SPAs and SACs is delivered through Article
6 of the Habitats Directive.

2.2.18.  Article 6(2) requires member states to take appropriate steps to avoid
the deterioration of natural habitats and disturbance of species for
which the sites have been designated, in so far as the disturbance
could be significant in relation to the objectives of the Directive. Article
6(3) and Article 6(4) together set out a process known as Habitat
Regulations Assessment (HRA) that comprises between one and five
stages, depending on the outcome of assessments for each project.
The five stages require the decision-maker to:

e assess whether there would be a Likely Significant Effect
(“LSE”) on any European site (Stage 1); and, if such an
effect cannot be excluded,

e determine whether there would be an adverse effect on
the integrity of any European site (Stage 2); and, if so,

o consider whether there are any feasible alternative
solutions that would be less damaging or avoid damage to
the site (Stage 3); and, if not,

o determine whether there are imperative reasons of
overriding public interest (“IROPI”) why the development
should proceed (Stage 4); and, if so,

e consider whether all necessary compensatory measures
have been secured to fully compensate for the negative
effects of the proposal. The compensatory measures must
not have a negative effect on the national network of
European sites as a whole (Stage 5).

2.2.19. The HRA Guidance (February 2021) presents the HRA process as
having up to three stages: 1. Screening; 2. Appropriate Assessment
and 3. Derogation. Stage 3: Derogation comprises stages 3 — 5 above.
If an appropriate assessment is undertaken and a proposed
development fails to meet the integrity test then permission can only
be granted for a development it if it passes all three of the legal tests
that are required to qualify for a derogation: i.e. no feasible alternative
solutions, IROPI and necessary compensatory measures.

The Conservation of Habitats and Species Requlations 2017 (as amended)

2.2.20. The Conservation of Species and Habitats Regulations 2017, (Habitats
Regulations), transposed the requirements of the Habitats Directive
and Birds Directive into UK legislation.

2.2.21.  As noted above, SACs and SPAs in the UK no longer form part of the
European Union’s Natura ecological network. Instead, from 31
December 2020 these sites form part of the national site network
(‘NSN’), which also includes any further SACs and SPAs designated
under the Habitats Regulations.

2.2.22. The Habitats Regulations, regulation 16A sets out the management
objectives for the NSN, places management obligations on appropriate
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authorities and sets out the considerations to which such authorities
must have regard in the discharge of their obligations.

2.2.23. The process to be followed where a competent authority proposes to
undertake or to give any consent, permission or other authorisation for
a plan or project that is likely to have a significant effect on a European
site and is not directly connected with or necessary to the
management of that site is set out in regulation 63 of the Habitats
Regulations:

“63(1) A competent authority, before deciding to undertake, or
give any consent, permission or other authorisation for a plan or
project, which:-

(a) is likely to have a significant effect on a European site or a
European offshore marine site (either alone or in combination
with other plans or projects) and

(b) is not directly connected with or necessary to the
management of the site,

must make an appropriate assessment of the implications of the
plan or project for that site in view of that site’s conservation
objectives.

63(3) The competent authority must for the purposes of the
assessment consult the appropriate nature conservation body
and have regard to any representations made by that body
within such reasonable time as the authority specifies.

63(5) In the light of the conclusions of the assessment, and
subject to regulation 64, the authority may agree to the plan or
project only after having ascertained that it will not adversely
affect the integrity of the European site or the European offshore
marine site (as the case may be).

63(6) In considering whether a plan or project will adversely
affect the integrity of the site, the authority must have regard to
the manner in which it is proposed to be carried out or to any
conditions or restrictions subject to which it proposes that the
consent, permission or other authorisation should be given.”

2.2.24. Regulation 63 of the Habitats Regulations therefore sets out an
assessment process that will comprise one or two stages, depending
on the outcome of the first stage. The first stage is to determine
whether the plan / project is likely to have a significant effect on the
European site. If that possibility cannot be excluded then the second
stage is to undertake an appropriate assessment of the implications of
the plan or project for the European site in view of the site's
conservation objectives.

2.2.25. Some key concepts of the Habitats Directive and Habitats Regulations
have been clarified through case law. The most pertinent cases in
relation to the development proposals are: the Waddenzee
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Judgement; the Sweetman Case; the People over Wind Judgement;
and the Holohan Judgement. These are considered in chronological
order below to illustrate recent changes to case law, and are discussed
below.

Case Law

Waddenzee Judgement

2.2.26. In the Waddenzee case (C-127/02) [2004] the European Court of
Justice decided that an appropriate assessment is required for a plan
or project where there is a probability or a risk that it will have a
significant effect on the SPA. The Judgement states (at paragraph
3(a)) that:

“...any plan or project not directly connected with or necessary
to the management of the site is to be subject to an appropriate
assessment of its implications for the site in view of the site’s
conservation objectives if it cannot be excluded, on the basis of
objective information, that it will have a significant effect on that
site, either individually or in combination with other plans or
projects.”

2.2.27. Hence, the need for an Appropriate Assessment should be determined
on a precautionary basis.

2.2.28. The Judgement gives clarity that the test of ‘likely significant effect’
should also be undertaken in view of the European site’s Conservation
Objectives. It is stated at paragraph 3(b) that:

“‘where a plan or project not directly connected with or necessary
to the management of a site is likely to undermine the site’s
conservation objectives, it must be considered likely to have a
significant effect on that site.”

2.2.29. Paragraph 4 of the Judgement emphasises the requirement for the
appropriate assessment to rely on objective scientific information:

“...an appropriate assessment...implies that, prior to its
approval, all the aspects of the plan or project which can, by
themselves or in combination with other plans or projects, affect
the site's conservation objectives must be identified in the light of
the best scientific knowledge in the field. The competent national
authorities, taking account of the appropriate assessment of the
implications...for the site concerned in the light of the site's
conservation objectives, are to authorise such an activity only if
they have made certain that it will not adversely affect the
integrity of that site. That is the case where no reasonable
scientific doubt remains as to the absence of such effects.”
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Sweetman Case

2.2.30.  Further guidance in relation to the consideration of impacts in the light
of the Habitats Regulations is provided in the Sweetman case
(Sweetman v An Bord Pleanala (C-258/11) [2014]). The case as set
out by the Advocate General considered in detail the test for likely
significant effect in paragraphs 50 and 51:

“60. The test which that expert assessment must determine is
whether the plan or project in question has ‘an adverse effect on
the integrity of the site’, since that is the basis on which the
competent national authorities must reach their decision. The
threshold at this (the second) stage is noticeably higher than that
laid down at the first stage. That is because the question (fto use
more simple terminology) is not ‘should we bother to check’ (the
question at the first stage) but rather ‘what will happen to the site
if this plan or project goes ahead; and is that consistent with
“maintaining or restoring the favourable conservation status” of
the habitat or species concerned’...

51. It is plain, however, that the threshold laid down at this stage
of Article 6(3) may not be set too high, since the assessment
must be undertaken having rigorous regard to the precautionary
principle. That principle applies where there is uncertainty as to
the existence or extent of risks. The competent national
authorities may grant authorisation to a plan or project only if
they are convinced that it will not adversely affect the integrity of
the site concerned. If doubt remains as to the absence of
adverse effects, they must refuse authorisation.”

2.2.31.  The Court of Justice of the European Union (CJEU) agreed with the
Advocate General’s conclusions, and held:

“40. Authorisation for a plan or project, as referred to in Article
6(3) of the Habitats Directive, may therefore be given only on
condition that the competent authorities — once all aspects of the
plan or project have been identified which can, by themselves or
in combination with other plans or projects, affect the
conservation objectives of the site concerned, and in the light of
the best scientific knowledge in the field — are certain that the
plan or project will not have lasting adverse effects on the
integrity of that site. That is so where no reasonable scientific
doubt remains as to the absence of such effects.”

2.2.32. Hence a plan or project may be authorised only if no reasonable
scientific doubt remains as to the absence of effects. Reasonable
scientific doubt will exist if the evidence is not sufficiently conclusive, or
if there are gaps in the information.

Dilly Lane Case

2.2.33. Reference to this case is made on the basis that it aids in
understanding the importance (in assessment terms) of the People
Over Wind case discussed below.



Gravity Local Development Order Ecology Solutions
Shadow Habitats Regulations Assessment 7761.sHRA.vf
October 2021

2.2.34. The Secretary of State’s decision to allow an appeal in relation to
applications for a total of 170 new homes on a greenfield site off Dilly
Lane, Hartley Wintney was challenged in High Court by Hart District
Council. The legal challenge was made on the grounds that the
Secretary of State had erred in departing from her Inspector's
conclusions as to the effects on the Thames Basin Heaths SPA.

2.2.35. A key issue for the case was whether mitigation measures should be
disregarded when assessing whether the project would have a likely
significant effect on the SPA. Mr Justice Sullivan (now Lord Justice
Sullivan) ruled in favour of the Secretary of State after concluding that
there was no absolute legal rule that mitigation measures should be
disregarded during the first stage — ‘the likely significant test’:

“65. The competent authority is not considering the likely effect
of some hypothetical project in the abstract. The exercise is a
practical one which requires the competent authority to consider
the likely effect of the particular project for which permission is
being sought. If certain features (to use a neutral term) have
been incorporated into that project, there is no sensible reason
why those features should be ignored at the initial, screening,
stage merely because they have been incorporated into the
project in order to avoid, or mitigate, any likely effect on the
SPA.”

People over Wind Case

2.2.36. The CJEU in People over Wind and Sweetman v Coillte Teoranta (C-
323/17) [2018] has reversed the position adopted under the Dilly Lane
Decision, with the CJEU ruling that:

“Article 6(3) of Council Directive 92/43/EEC of 21 May 1992 on
the conservation of natural habitats and of wild fauna and flora
must be interpreted as meaning that, in order to determine
whether it is necessary to carry out, subsequently, an
appropriate assessment of the implications, for a site concerned,
of a plan or project, it is not appropriate, at the screening stage,
to take account of the measures intended to avoid or reduce the
harmful effects of the plan or project on that site.”

2.2.37. In accordance with this ruling, avoidance or mitigation measures
cannot be considered at the first stage of the test (the ‘Likely
Significant Effect’ stage) and can only be considered at the
Appropriate Assessment stage. The People over Wind ruling therefore
overrules previous domestic case law in this regard.

ESB Wind Developments (Sweetman lll) [Case C-164/17]

2.2.38. In this case a request for a preliminary ruling was made to the CJEU
concerning the interpretation of Articles 6(3) and 6(4) of Council
Directive 92/43/EEC (the Habitats Directive). The request was made in
relation to proceedings brought by Mr Peter Sweetman and Edel
Grace against the decision of An Bord Pleanala (National Planning

10
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Appeals Board, Ireland) concerning the latter’s decision to grant ESB
Wind Developments Ltd and Coillte permission for a wind farm project
within an SPA. The ruling was handed down on 25th July 2018.

2.2.39.  This ruling distinguishes between, for the purpose of the application of
Articles 6(3) and 6(4) of the Directive, ‘mitigation’ that consists of
measures intended to avoid or reduce harm to the protected site, and
measures intended to compensate for any harm (Compensatory
measures). It is stated:

“Article 6 of Council Directive 92/43/EEC of 21 May 1992 on the
conservation of natural habitats and of wild fauna and flora must
be interpreted as meaning that, where it is intended to carry out
a project on a site designated for the protection and
conservation of certain species, of which the area suitable for
providing for the needs of a protected species fluctuates over
time, and the temporary or permanent effect of that project will
be that some parts of the site will no longer be able to provide a
suitable habitat for the species in question, the fact that the
project includes measures to ensure that, after an appropriate
assessment of the implications of the project has been carried
out and throughout the lifetime of the project, the part of the site
that is in fact likely to provide a suitable habitat will not be
reduced and indeed may be enhanced may not be taken into
account for the purpose of the assessment that must be carried
out in accordance with Article 6(3) of the directive to ensure that
the project in question will not adversely affect the integrity of the
site concerned; that fact falls to be considered, if need be, under
Article 6(4) of the directive.”

Holohan Judgement

2.2.40. In the case of Holohan v. An Board Pleanala (C-461-17) [2018], the
CJEU considered further the assessment process to be adopted when
considering potential impacts on a European designated site.

2.2.41. In considering this case, the CJEU clarified the need for a thorough
assessment and certainty in the conclusions reached. The judgement
also identified that the scope of an Appropriate Assessment may have
to extend beyond the designated habitats and the species for which
the habitat has been listed.

2.242. The Advocate General's Opinion stated that “the assessment must
therefore unequivocally demonstrate why the protected habitat types
and species are not adversely affected”, and notes that “mere silence
in respect of certain habitat types or species... will not generally
amount to complete, precise and definitive findings capable of
removing all reasonable scientific doubt as to the effects of the work
under assessment’.

2.2.43. Drawing the case law together, as a result of the CJEU interpretations

of Article 6(3) and (4) of the Habitats Directive, a distinction is now
drawn between the following:

11
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e Conservation measures for special areas of conservation that
correspond to the ecological requirements of the natural
habitats and species and maintain or restore natural habitats at
a favourable conservation status. These should be
distinguished from measures proposed as part of a proposed
development.

e Measures that are integral parts of a proposed development
that are not intended to avoid or reduce direct adverse effects.
Provided these are not avoidance or mitigation measures they
may be taken into account in Stage 1 (screening).

e Protective measures forming part of a proposed development
that are intended to avoid or reduce any direct adverse effects
to ensure that the LDO Scheme does not adversely affect the
integrity of a European site. These may not be taken into
account in Stage 1 but can be taken into account in Stage 2.

e Measures that are aimed at compensating for the negative
effects of a proposed development on a European site and that
cannot be taken into account in the assessment of the
implications of the project (Habitats Directive Article 6(4);
Habitats Regulations Regulation 64) but are relevant to an
evaluation at Stage 5.

2.3. Guidance and other Relevant Documents

2.3.1. Guidance on the interpretation of key terms and concepts contained
within the European and UK legislation of relevance to European
designated sites is provided through several documents issued by the
European Commission and national organisations such as the Joint
Nature Conservation Committee (JNCC) and Natural England. This
guidance is discussed below (taken in chronological order).

Managing Natura 2000 Sites: The provisions of Article 6 of the ‘Habitats’
Directive 92/43/EEC

2.3.2. The document entitled “Managing Natura 2000 Sites the provisions of
article 6 of the ‘Habitats’ Directive 92/43/CEE”, was published by the
European Commission in 2000 Its purpose was to provide guidelines
to the Member States on the interpretation of certain key concepts
used in Article 6 of the Habitats Directive.

2.3.3. In January 2019 the European Commission published updated
guidance in relation to managing Natura 2000 sites, following that
initial guidance published in 2000.

2.3.4. The primary purpose of the revision was to incorporate relevant rulings
of the Court of Justice of the European Union (EU) which have been
issued since the initial guidance was published in 2000. It also
integrates, into a single document, other relevant European
Commission notes / guidance documents. Those key rulings (of the
Court of Justice of the EU) and other relevant European Commission
notes / guidance are discussed above in this report. The revised
guidance provides clarifications of key concepts to Member State,
authorities and stakeholders involved in the management of Natura
2000 sites (e.g. SPAs and SACs).
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2.3.5. This document advises at Section 2.3.3 that conservation measures

must correspond to the ecological requirements of the habitats and
species present for which the site is designated and that these
requirements “involve all the ecological needs which are deemed
necessary to ensure the conservation of the habitat types and species,
including their relations with the physical environment (air, water, soil,
vegetation, etc.)”.

2.3.6. At section 3.5 the guidance states, in relation to deterioration and
disturbance of habitats or species:

“Deterioration and disturbance should be assessed against the
conservation objectives of the site and the conservation
condition of the species and habitat types present in the site
using the same criteria as for the Article 6(3) procedure. This
notion should be interpreted in a dynamic way, according to the
evolution of the conservation condition of the habitat or of the
species in that site.”

2.3.7. Section 4.5.2 sets out that in determining what may constitute a likely
‘significant’ effect one should take into account the conservation
objectives for the site and other relevant baseline information. In the
second paragraph of this section of the document it is stated:

“In this regard, the conservation objectives of a site as well as
prior or baseline information about it can be very important in
more precisely identifying conservation sensitivities.”

2.3.8. With regard to an assessment of the effects of a plan / project on the
integrity of a site, the ‘integrity of the site’ is defined at Section 4.6.4
as:

“... the coherent sum of the site’s ecological structure, function
and ecological processes, across its whole area, which enables
it to sustain the habitats, complex of habitats and/or populations
of species for which the site is designated.”

2.3.9. The guidance is clear, within the text box on page 58, that an
assessment as to the implications of the plan / project on the integrity
of the site should be limited to an assessment against the site’s
conservation objectives:

“The integrity of the site involves its constitutive characteristics
and ecological functions. The decision as to whether it is
adversely affected should focus on and be limited to the habitats
and species for which the site has been designated and the
site’s conservation objectives.”

2.3.10. Section 5 of the document deals with Article 6(4) of the Habitats
Directive.
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Assessment of Plans and Projects Significantly Affecting Natura 2000 sites
- Methodological guidance on the provisions of Article 6(3) and (4) of the
Habitats Directive 92/43/EEC (European Commission, 2001)

2.3.11.  This document, published by the European Commission in 2001, gives
guidance on carrying out and reviewing those assessments required
under Article 6(3) and (4) of the Habitats Directive. It is provided as
supplementary guidance and does not over-ride or replace any of that
set out within ‘Managing Natura 2000’ (European Commission, 2000)
which as stated at page 6 of the document, “is the starting point for the
interpretation of the key terms and phrases contained in the Habitats
Directive”. The guidance provided is not mandatory and it is clearly set
out that its use is “optional and flexible” and that it is for “Member
States to determine the procedural requirements deriving from the
directive”.

2.3.12. The guidance sets out the key stages in following the tests contained
within the Habitats Directive. Pertinent to an assessment under
Regulation 63, stages one and two are relevant. Stage one is the
screening stage assessing the likelihood of a plan / project resulting in
a significant effect upon the European site. The second comprises the
Appropriate Assessment.

2.3.13. Section 3.2.4 is concerned with Appropriate Assessment and
specifically, the assessment against the Conservation Objectives of
the European site. Box 9 provides a list of five example Conservation
Objectives for differing broad habitat types. One such example, that for
a coastal site, taken from Box 9 is provided below:

“to maintain the status of the European features of this coastal
site in favourable condition, allowing for natural change.
Features include coastal shingle vegetation and lagoons (within
a candidate special area of conservation (SAC), which is also an
SPA).”

Internal Guidance to decisions on ‘Site Integrity’: A framework for provision
of advice to competent authorities (English Nature, 2004)

2.3.14.  Natural England (English Nature at the time) produced an internal
guidance document on the provision of advice to competent authorities
regarding the concept of ‘site integrity’ in undertaking an Appropriate
Assessment.

2.3.15.  This guidance sets out a definition for integrity. It states that integrity is
considered at the site level and gives the following definition (taken
from PPG9):

“The coherence of its ecological structure and function, across
its whole area, that enables it to sustain the habitat, complex of
habitats and / or levels of populations of the species for which it
was classified”.

2.3.16.  Integrity is further defined within section 3.0 where it is stated that:
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“In a dynamic context ‘integrity’ can be considered as a site
having a sense of resilience and ability to evolve in ways that
are favourable to conservation.”

2.3.17. The need to maintain or restore the designated site to favourable
conservation status is dealt with in the final paragraph of section 3.0.
Natural England quotes guidance issued jointly by the Environment
Agency, English Nature and Countryside Council for Wales.

2.3.18.  The guidance provides a checklist within section 4.1, for assessing the
likelihood of an adverse effect on integrity occurring as a result of the
proposed plan / project. It is stated that if the answer to all of the
questions posed within the checklist is “yes” then it is reasonable to
conclude that there will be no adverse effect upon integrity. In the
event that one or more of the answers is no, then the guidance
suggests a series of further site-specific factors, listed at 4.2 — 4.7.

Common Standards Monitoring (JNCC, 2004)

2.3.19.  Common Standards Monitoring (CSM) is a means by which condition
objectives for habitats, species, or other features of designated sites
(e.g. SSSIs and SPAs) are set based on key attributes of the features.

2.3.20. JNCC and the country Conservation Agencies (e.g. Natural England)
developed guidance on the setting and assessing of condition
objectives, as required under the Birds and Habitats Directives and set
out a framework for this in 1999. This framework is provided in the
form of CSM guidance which comprises a suite of documents including
an ‘Infroduction to the Guidance Manual on Common Standards
Monitoring’ and several species / habitat specific documents. The
Guidance Manual covers various relevant concepts and terms. It also
provides a background to the setting of conservation objectives and
sets out the desired approach to setting targets, monitoring,
management and reporting on conservation measures in designated
sites.

2.3.21.  The Guidance Manual and CSM guidance for individual site attributes
(e.g. its bird or reptile interest) set out specific criteria regarding the
identification of interest features, targets and methods of assessment.
There is in-built flexibility and allowances for 'judgements to be made'
when assessing, for example, favourable condition.

2.3.22. It is understood that Natural England applies the CSM approach to
European designated sites through an assessment of the SSSI unit
condition. This is undertaken on a cycle of approximately six years.
The assessment does not relate to the Conservation Objectives of the
European site but provides a tool for tailoring future management of
the SSSI such that favourable condition of the interest features can be
maintained or restored as appropriate.
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Guidance document on Article 6(4) of the ‘Habitats Directive’ (European
Commission, 2007)

2.3.23.  This document, published by the European Commission in 2007, is
intended to provide clarification on key terms / concepts as referred to
within ‘Managing Natura 2000 Sites’ and replaces the section on
Article 6(4) within that earlier document.

2.3.24. The document covers the concepts of ‘Alternative Solutions’,
‘Imperative Reasons of Overriding Public Interest’, ‘Compensation
Measures’, ‘Overall Coherence’ and the ‘Opinion of the Commission’.

2.3.25.  With regard to ensuring the quality of an Appropriate Assessment, and
to define exactly what needs to be compensated, it is stated at Section
1.3 that:

“Assessment procedures of plans or projects likely to affect
Natura 2000 sites should guarantee full consideration of all
elements contributing to the site integrity and to the overall
coherence of the network, both in the definition of the baseline
conditions and in the stages leading to identification of potential
impacts, mitigation measures and residual impacts. These
determine what has to be compensated, both in quality and
quantity.”

2.3.26. The need to use information contained within the Natura 2000
Standard Data Form, in tandem with the site’s Conservation Objectives
when undertaking an Appropriate Assessment is specifically referred
to (under the second hyphenated point at Section 1.3 on page 5).

2.3.27. Section 1.3.2 gives guidance on the application of Article 6(4) in
respect of reasons of overriding public importance and Section 1.4.1
gives guidance on the application of Article 6(4) in respect of
compensatory measures.

Habitats requlations assessments: protecting a European site: How a
competent authority must decide if a plan or project proposal that affects a
European site can go ahead

2.3.28. The most up-to-date guidance on HRA (for England and Wales) is
provided by the updated HRA guidance titled “Habitats regulations
assessments: protecting a European site: How a competent authority
must decide if a plan or project proposal that affects a European site
can go ahead’ (hereinafter “HRA Guidance 2021”)%. This guidance is
available on the GOV.UK website and was published in February
2021.

2.3.29. This HRA Guidance 2021 describes the following stages of the
assessment process.

3 https://www.gov.uk/guidance/habitats-regulations-assessments-protecting-a-european-site#follow-hra-
principles
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2.3.30.

2.3.31.

1) “Screening - to check if the proposal is likely to have a significant
effect on the site’s conservation objectives. If not, you do not need
to go through the appropriate assessment or derogation stages.

2) Appropriate assessment - to assess the likely significant effects of
the proposal in more detail and identify ways to avoid or minimise
any effects.

3) Derogation - to consider if proposals that would have an adverse
effect on a European site qualify for an exemption.”

In accordance with the HRA Guidance 2021, the Local Planning
Authority (acting as Competent Authority under the Habitats
Regulations) will need to:

¢ understand the conservation objectives for the relevant European
site affected - these describe the ecological reasons for its
protection (see Section 5 and Annex 6 of this sHRA).

e use these databases to find out about existing threats or pressures
on the site - this can include the effects of any unregulated
activities or the effects of permissions given in the past (see
Section 6 and Annexes 6 and 7 of this sHRA).

e consider all possible effects of the proposal, at every phase, on the
designated features of the site - include impacts that are direct and
indirect, temporary and permanent (see Section 6 of this sHRA)

e consider possible combined effects on the site with other plans and
projects (see Section 6 of this sHRA).

e make judgements based on the facts of the individual situation and
the ecological condition of the site’s features (see Section 6 of this
sHRA).

e use the best available objective and scientific information to make
confident decisions.

e work with the proposer to find a way to allow projects or adopt
plans while still protecting sites, if possible.

e ask for information from the proposer that’s proportionate, for
example only ask for the information or evidence you need to meet
the regulations.

e consider the advice of the relevant SNCB.

e Kkeep a detailed written record of the HRA and give clear reasons
and evidence for your decisions.

e make sure the assessment is thorough and complete with clear
and precise conclusions.

The HRA Guidance 2021 confirms that a precautionary approach to
decisions should be taken at each stage of the HRA process. It is
stated that, for example:

e “If the risk of a proposal having a significant effect on the
conservation objectives of a European site at stage 1: screening
cannot be ruled out then an appropriate assessment must be
carried out;

e If all reasonable scientific doubt of an adverse effect on a site’s
integrity at stage 2: appropriate assessment cannot be ruled out

Ecology Solutions
7761.sHRA.vf
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2.4.

24.1.

24.2.

24.3.

then the proposal must be refused unless an exemption (stage 3:
derogation) is justified.”

Planning Policy

National Planning Policy Framework (NPPF) and ODPM / DEFRA Circular

(ODPM / DEFRA, 2005)

Paragraphs 174 and 181 of the National Planning Policy Framework
(July 2021) are of direct relevance. Paragraph 174 makes reference to
protecting and enhancing sites of biodiversity value “in a manner
commensurate with their statutory status or identified quality in the
development plan’. Paragraph 181 asserts that potential SPAs,
possible SACs, listed or proposed Ramsar sites and sites providing
compensatory measures for adverse effects should be afforded the
same level of protection as classified SPAs and designated SACs
(referred to in the NPPF as ‘habitats sites’).

Guidance on the determination of whether an effect on a European
designated site is likely to be significant, together with the scope of
Appropriate Assessments and ascertaining the effect on the integrity,
was previously provided within Circular 06/2005 “Biodiversity and
geographical conservation — statutory obligations and their impact
within the planning system” (DEFRA). The Circular originally
accompanied Planning Policy Statement 9 (PPS9) and is referenced in
the NPPF at footnote 61. Whilst Circular 06/2005 provides guidance in
respect of statutory obligations for biodiversity and geological
conservation and their impact within the planning system, the most up-
to-date guidance on HRA (for England and Wales) is provided by the
updated HRA Guidance of Feb 2021 (discussed above).

Paragraph 182 of the updated NPPF (July 2021) states that:

“The presumption in favour of sustainable development does not
apply where the plan or project is likely to have a significant
effect on a habitats site (either alone or in combination with other
plans or projects), unless an appropriate assessment has
concluded that the plan or project will not adversely affect the
integrity of the habitats site”.

Ecology Solutions
7761.sHRA.vf
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3. KEY TERMS AND CONCEPTS RELEVENT TO THE TESTS CONTAINED
WITHIN THE HABITATS REGULATIONS

3.1. The application of the Habitats Regulations when deciding to grant a
consent/permission for a plan or project has several individual steps but two
main stages.

3.2.  The first main stage of the process is, in accordance with Regulation 63(1),
to ascertain whether, either alone or in combination, the plan/project is likely
to give rise to any significant effects on the European site ("the likely
significance test”). This is essentially a broad sieving stage, whereby if it
can be shown that no significant effects are likely, then a consent can safely
be granted without the need to move to the second main stage. If
conversely the plan or project is likely to have a significant effect or it
cannot be determined with the required level of certainty whether an effect
would arise then the second main stage is triggered and an appropriate
assessment should be undertaken. In line with the HRA Guidance 2021,
the test at the sieving stage should be undertaken in view of the
conservation objectives of the European site, on the basis that a plan or
project which is likely to undermine a site’s conservation objectives, must
be likely to have a significant effect upon it.

3.3. The second main stage (Regulation 63(5), where necessary, is to assess
the implications of the plan/project on the integrity of the European site,
again in view of a site’s conservation objectives. This second main stage of
the process (appropriate assessment or “the integrity test”) is a more
detailed and thorough examination of the proposals and the impacts on the
European site.

3.4. In the event that in undertaking the appropriate assessment the competent
authority (in this instance the Local Planning Authority) cannot conclude
that the plan/project will not have an adverse effect on the integrity of a
European site, the plan/project may still be consented where the competent
authority is satisfied that, there being no alternative solutions, the
plan/project must be carried out for imperative reasons of over-riding public
interest. This is set out at Regulation 64 of the Habitats Regulations.

3.5. Regulation 68 provides that where a project is agreed to, notwithstanding a
negative assessment, the appropriate authority must secure that any
necessary compensatory measures are taken to ensure that the overall
coherence of the NSN is protected.

Defining “Integrity”
3.6. The HRA Guidance 2021 states that:

“The integrity of the site will be adversely affected if a proposal could, for
example:

e destroy, damage or significantly change all or part of a
designated habitat

e significantly disturb the population of a designated species, for
example, its breeding birds or hibernating bats
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e harm the site’s ecological connectivity with the wider
landscape, for example, harm a woodland that helps to support
the designated species from a nearby European site

e harm the site’s ecological function, or its ability to survive
damage, and reduce its ability to support a designated species

e change the site’s physical environment, for example, by
changing the chemical makeup of its soil, increasing the risk of
pollution or changing the site’s hydrology

e restrict access to resources outside the site that are important
to a designated species, for example, food sources or breeding
grounds

e prevent or disrupt restoration work, or the potential for future
restoration, if it undermines the site’s conservation objectives”

3.7.  Further useful guidance is provided within the “Managing Natura 2000
guidance document* which contains guidance as to the meaning of
"integrity" for the purpose of addressing the provision of Article 6 of the
Habitats Directive. It states at section 4.6.4 that:

“The ‘integrity of the site’ can be usefully defined as the coherent
sum of the site’s ecological structure, function and ecological
processes, across its whole area, which enables it to sustain the
habitats, complex of habitats and / or populations of the species for
which the site is designated.”

3.8.  The text box at the foot of page 47 of the Managing Natura 2000 guidance
document goes on to state:

“The integrity of the site involves its constitutive characteristics and
ecological functions. The decision as to whether it is adversely
affected should focus on and be limited to the habitats and species
for which the site has been designated and the site’s conservation
objectives.”

The term ‘Conservation Objectives’

3.9. Amended regulation 3A of the Habitats Regulations states that in the
Habitats Regulations, any reference to "the requirements of the Directives"
is to be construed as if the objective of the Directives included the
“‘management objectives” for the national site network. The management
objectives for the national site network are set out in Amended Regulation
16A.

3.10. Amended Regulation 16A of the Habitats Regulations states:

1) “The appropriate authority must, in co-operation with any other
authority having a corresponding responsibility, manage, and where
necessary adapt, the national site network, so far as it consists of
European sites, with a view to contributing to the achievement of the
management objectives of the national site network.

2) The management objectives of the national site network are—

4 Managing Natura 2000 Sites — The provisions of Article 6 of the habitats Directive 92/43/EEC (2019)
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a) to maintain at, or where appropriate restore to, a favourable
conservation status in their natural range (so far as it lies in the
United Kingdom’s territory, and so far as is proportionate)—

i.  the natural habitat types listed in Annex | to the Habitats
Directive;

ii.  the species listed in Annex Il to that Directive whose natural
range includes any part of the United Kingdom’s territory;

b) to contribute, in their area of distribution, to ensuring the survival and
reproduction of—

i. the species of birds listed in Annex | to the new Wild Birds
Directive which naturally occur in the United Kingdom’s
territory;

ii.  regularly occurring migratory species of birds not listed in that
Annex which naturally occur in the United Kingdom’s territory;

c) to contribute, to securing compliance with the requirements of Article
2 of the new Wild Birds Directive for the purposes of the duty in
regulation 9(1) in relation to the species of birds in paragraph (b)
within their area of distribution.

3) In complying with the obligation in paragraph (1), the appropriate
authority must have regard—

a) in relation to any European sites which are not of a kind mentioned
in regulation 8(1)(d), to the considerations mentioned in paragraph
(4);

b) in relation to European sites of a kind mentioned in regulation
8(1)(d), to the considerations mentioned in paragraph (5).

4) The considerations mentioned in paragraph (3)(a) are—

a) the importance of the sites for meeting the objective in paragraph
(2)(a);

b) the importance of the sites for the coherence of national site
network;

c) the threats of degradation or destruction (including deterioration and
disturbance of protected features) to which the sites are exposed.

5) The considerations mentioned in paragraph (3)(b) are—

a) the importance of the sites for meeting the objectives in paragraph
2(b) and (c);

b) in the case of migratory species, the importance of their breeding,
moulting and wintering areas and staging points along their
migration routes;

c) the importance of the sites for the coherence of national site
network;

d) the threats of degradation or destruction (including deterioration and
disturbance of protected features) to which the sites are exposed.”

3.10.1. The formal European Site Conservation Objectives for SPAs and
SACs in England are produced by Natural England. A copy of the
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European Site Conservation Objectives (and where available,
Supplementary Advice) for the relevant designated sites are included
as annexes to this sHRA.

Assemblages

3.11. “Assemblage” is not a term or a concept used in the Directive. Section 14 of
the Introduction to the CSM describes what may constitute an assemblage,
with specific reference to SSSls, SPAs and Ramsar sites. Under the title,
“What is an assemblage?”, the following information is given:

“ASSIs/SSSIs, SPAs and Ramsar sites may each be notified because
of the presence of important assemblages of species. This might
seem straightforward, but in the context of species features two
situations can be envisaged:

1. A colony of different species all occurring / living together, where
the total number of individuals is the key aspect of the interest
on the site (e.g. more than 20,000 seabirds on a SPA site).

2. A number of characteristic species which together form the
feature and usually share similar ecological or habitat
requirements (e.g. the co-occurrence of woodland or upland bird
species, or heathland invertebrates).

The term 'assemblage’ can also be used in a third, functional, way;
when there are a number of features which co-exist, yet are
individually notified (i.e. they are features in their own right). While it
may be possible to assess them using the same or very similar
attributes, these species must be assessed as individual features
independently of any assemblage of which they may also form a part
(e.g. under scenario 1).”

3.12. Thus the quality of the ‘assemblage’ can be defined by the mix of species
(assemblage) or the total number of characteristic species (aggregation).

European Marine sites

3.13. European Marine Sites are not statutorily designated sites in their own right.
They are composite sites, comprising the marine elements of SACs, SPAs
and Ramsar sites. EMSs are commonly described as ‘management units’
for those (European / Ramsar) sites which extend beyond the underpinning
SSSI / Area of Special Scientific Interest (ASSI — in Northern Ireland)
designation boundaries, which typically extend only to the mean low water
mark. In other words, an EMS designation confers no additional protection
to a site nor does it change the legal tests to be applied in relation to areas
which are separately protected.
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Application of the “Precautionary Principle”

3.14. Relevant case law makes it clear that in applying the relevant tests of the
Habitats Regulations, there is a need for certainty (or the absence of
reasonable scientific doubt), both regarding the nature and extent of
predicted effects on integrity and in relation to the effectiveness of any
preventative measures relied upon. As discussed previously, The HRA
Guidance 2021 confirms that a precautionary approach to decisions should
be taken at each stage of the HRA process.

3.15. The document titled "Communication from the Commission on the
Precautionary Principle" (2000) provides useful guidance in relation to the
application of the Precautionary Principle in relation to European sites
issues. A copy of this guidance is included at Annex 2. Paragraph 6, sets
out the six key matters for consideration when applying the Precautionary
Principle. Paragraph 6 states:

"Where action is deemed necessary, measures based on the
precautionary principle should be, inter alia:

proportional to the chosen level of protection,

non-discriminatory in their application,

consistent with similar measures already taken,

based on an examination of the potential benefits and costs of
action or lack of action (including, where appropriate and feasible,
an economic cost/benefit analysis),

e subject to review, in the light of new scientific data, and

e capable of assigning responsibility for producing the scientific
evidence necessary for a more comprehensive risk assessment.”

3.16. Under these bulleted points, the guidance gives specific definitions in
relation to each of the above at pages 4 and 5, with further detail provided
within section 6.

3.17. In accordance with the Communication from the Commission it is clear that
when they are deemed necessary, risk reduction measures should be
proportionate and must not aim at zero risk. It is stated at section 6.3.1 of
the Communication from the Commission that:

"The measures envisaged must make it possible to achieve the
appropriate level of protection. Measures based on the
precautionary principle must not be disproportionate to the
desired level of protection and must not aim at zero risk,
something which rarely exists. However, in certain cases, an
incomplete assessment of the risk may considerably limit the
number of options available to the risk managers.”

3.18. With reference to not aiming "at zero risk" the judgement of the Appeal
Court in the case of Morge vs Hampshire County Council [2010] EWCA Civ
608 is relevant. Lord Justice Ward considered what the level of disturbance
was required in addressing Article 12(1)(b) and at paragraph 35 he
described the level or risk of threatened habitat and species stating that:
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"... It must be certain, that is to say, identifiable. It must be real, not
fanciful."”

3.19. This is understood to mean that for the level of risk to be real and
identifiable, it must be based upon objective evidence to substantiate the
risk.

3.20. The judgment in the case of Boggis v Natural England® also assists in
determining when it would be appropriate to invoke the precautionary
principle and conclude that the objective information needed, is simply not
available.

3.21. At paragraph 37 of the judgment, it is stated:

“...a claimant who alleges that there was a risk which should
have been considered by the authorising authority so that it
could decide whether that risk could be “excluded on the
basis of objective information”, must produce credible
evidence that there was a real, rather than a hypothetical, risk
which should have been considered.”

3.22. Also of relevance is the case of R (Champion) v. North Norfolk District
Council®, where at paragraph 41, Lord Carnwath makes it clear that Article
6(3) does not require absolute certainty of no adverse effect and it is
ultimately an issue of judgment for the decision maker. It is stated:

“As the court itself indicated in Waddenzee the context implies a high
standard of investigation. However, as Advocate General Kokott said in
Waddenzee [2005] All ER (EC) 353, para 107:

“The necessary certainty cannot be construed as meaning
absolute certainty since that is almost impossible to attain.
Instead, it is clear from the second sentence of article 6(3) of
the Habitats Directive that the competent authorities must
take a decision having assessed all the relevant information
which is set out in particular in the appropriate assessment.
The conclusion of this assessment is, of necessity, subjective
in nature. Therefore, the competent authorities can, from their
point of view, be certain that there will be no adverse effects
even though, from an objective point of view, there is no
absolute certainty”

In short, no special procedure is prescribed, and, while a high
standard of investigation is demanded, the issue ultimately rests on
the judgment of the authority.”

Summary conclusions

3.23. Having regard to the relevant legislation and supporting guidance it is clear
that the assessment at Regulation 63 of the Habitats Regulations, is a two

5 [2009] EWCA Civ 1061
6 [2015] UKSC 52, [2015] 1 WLR 3710,
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stage process, the first being the ‘likely significance’ test stage, the second
being the ‘integrity’ test.

3.24. The Competent Authority should not grant a consent or other permission
unless it can be ascertained that the plan / project will not adversely affect
the integrity of relevant European Sites. The decision taker must be certain
of this, i.e. reach a judgment beyond reasonable scientific doubt in line with
the precautionary principle. This test must be applied in light of the
Conservation Objectives which have formally been adopted for each of the
European Sites.

3.25. It is also necessary to note the Holohan judgment. That judgment
emphasises that it may be necessary to look wider than the listed interest
features when assessing against integrity. In that case the ECJ stated:

“Article 6(3) of Council Directive 92/43/EEC of 21 May 1992 on the
conservation of natural habitats and of wild fauna and flora must be
interpreted as meaning that an ‘appropriate assessment’ must, on
the one hand, catalogue the entirety of habitat types and species
for which a site is protected, and, on the other, identify and
examine both the implications of the proposed project for the
species present on that site, and for which that site has not been
listed, and the implications for habitat types and species to be
found outside the boundaries of that site, provided that those
implications are liable to affect the conservation objectives of the
site.”

3.26. This judgment underlines the importance of the assessment and ultimate
judgment being related to the conservation objectives of the site.

3.27. It is important to recognise that the species for which sites are protected (at
any level) do not recognise arbitrary boundaries and for many species /
groups they will be reliant on different habitats or areas, in parts of their
natural range for different stages of their life cycle, or at different times of
year (e.g. as a response to seasonal climatic changes). A protected site
may serve a ‘protective function’ for only part, or all of a species life cycle.

3.28. Regarding European designated sites, Article 4.1 of the Habitats Directive
is of direct relevance on this point. It states:

“For animal species ranging over wide areas these sites shall
correspond to the places within the natural range of such species
which present the physical or biological factors essential to their life
and reproduction. For aquatic species which range over wide
areas, such sites will be proposed only where there is a clearly
identifiable area representing the physical and biological factors
essential to their life and reproduction.”

3.29. The presence of a species within a site and the population number at a
point in time is an important consideration in determining the quality and
importance of the site to the species in question. However, in real terms,
value judgments on site quality are made in relation to the contribution the
site (e.g. SPA) makes to the favourable conservation status of the species
generally. A reduction in numbers of a qualifying or other (e.g. typical)
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species within a designated site may not jeopardise the contribution the site
makes to the sustainability of the species more generally and in this
respect, site integrity continues to be maintained.

3.30. Similarly, when considering bird assemblage features, the total loss of a
species from an assemblage would be considered as harm in assessment
terms, however so long as the ongoing viability of that species (as a
contributing facet of the assemblage) was maintained, then a level of loss
would not have an adverse effect on integrity, since the coherence of the
site’s ecological structure, function and ecological processes would still be
maintained.
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4. LOCATION OF THE GRAVITY SITE IN RELATION TO RELEVANT
DESIGNATED SITES

4.1. In undertaking this assessment, regard has first been had to all those
European / International designated sites located within 20km of the Gravity
Site (by straight line distance). These include:

Severn Estuary SPA / SAC / Ramsar (approximately 2.2km west),
e Somerset Levels and Moors SPA / Ramsar (approximately 3.2km

east);

e Mendip Limestone Grasslands SAC (approximately 13km
northeast);

e Exmoor and Quantock Oakwoods SAC (approximately 14.3km
west);

o Hestercombe House SAC (approximately 14.7 km southwest);

¢ Mendip Woodlands SAC (approximately 15.2km northeast);

e North Somerset and Mendip Bats SAC (approximately 16km
northeast);

4.2. Additionally, The Severn Estuary SPA/SAC/Ramsar site is classified as a
European Marine Site (EMS). EMSs are defined as any part of a European
site covered (either continuously or intermittently) by tidal waters or any part
of the sea. They include SPAs, SACs and Ramsar sites. In many instances
these designations coincide.

4.3. The relationship between the Site and relevant designated sites is shown
on Plan ECO1 and on the series of maps produced at Annex 1.
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5. CONSERVATION STATUS OF RELEVANT DESIGNATED SITES

5.1.  This section of the assessment describes the reasons for designation of the
international / European designated sites, together with supporting
information and the Conservation Objectives (noting that these are not
produced for Ramsar sites).

Severn Estuary SPA

5.2. The Natura 2000 Data Form (dated 22nd December 2015 — see Annex 3)
states that the Severn Estuary SPA qualifies under:

e Article 4.1 of the Birds Directive (79/409/EEC) for wintering
populations of Bewick’'s Swan Cygnus columbianus bewickii (3,9%
of the GB population);

o Atrticle 4.2 of the Birds Directive (79/409/EEC) for regularly
supporting in winter internationally important numbers of Gadwall
Anas strepera, Greater White-fronted Goose Anas albifrons, Dunlin
Calidris apina, Shelduck Tadorna tadorna, and Redshank Tringa
totanus,

o Article 4.2 of the Birds Directive (79/409/EEC) for supporting an
internationally important assemblage of birds in winter (84,317
waterfowl) including Bewick’s Swan, Shelduck, Gadwall, Dunlin,
and Redshank.

5.3. Regulation 33 Advice has been jointly published by Natural England, the
Countryside Council for Wales and the Welsh Assembly Government (see
Annex 4). This advice summarises information taken from the original
citation (1993), the 2001 SPA review and the Natura 2000 data form dated
2006. It clearly states at section 2.2 (dealing with qualifying features of the
SPA) that at present the legally protected species remain those in the
original 1995 citation. Since publication of the Regulation 33 Advice, further
information has been published including the revised Natura 2000 data form
(2015) (see Annex 3) and information made available by the JNCC. The
Natura 2000 data form of 2015 has been discussed above. Current
information available on the JNCC website relating to qualifying features of
the SPA (see Annex 5) lists Bewick’s Swan, Gadwall, Greater White-fronted
Goose, Dunlin Shelduck and Redshank as individual qualifying features
along with a waterbird assemblage figure of 84,317 individuals (no species
are specifically cited in relation to the assemblage).

Severn Estuary Ramsar

5.4. The Severn Estuary Ramsar site qualifies under:

e Criterion 1 of the Ramsar convention due to its immense tidal
range (second largest in the world) which affects the physical
environment and biological communities (including the Annex |
communities’ sandbanks, estuaries, mudflats and sandflats, and
Atlantic salt meadows);

e Criterion 3 due to its unusual estuarine communities, reduced
diversity and high productivity;

e Criterion 4 for its importance for the run of migratory fish between
the sea and the river via the estuary, including for Salmon Salmo
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5.5.

5.6.

5.7.

5.8.

salar, Sea Trout Salmo trutta, Sea Lamprey, River Lamprey
Lampetra fluviatilis, Allis Shad Alosa alosa, Twaite Shad Alosa
fallax, and Eel Anguilla anguilla. It is also of particular importance
for migratory birds during spring and autumn;

Criterion 5 as it supports an assemblage of international
importance - 1998/99-2002/2003 5 year peak mean of 70,919
waterfowl;

Criterion 6 as it regularly supports 1% of the individuals in a
population of one species or subspecies of waterbird. Species with
peak counts in winter (at designation) are: Bewick’s Swan,
Greater White-fronted Goose, Shelduck, Gadwall, Dunlin and
Redshank. Populations identified subsequent to designation are:
Ringed Plover Charadrius hiaticula (spring/autumn), Eurasian Teal
Anas crecca (winter), Northern Pintail Anas acuta (winter) and
Lesser Black-backed Gull Larus fuscus graellsii (breeding); and
Criterion 8 due to the fish of the whole estuarine and river system
being one of the most diverse in Britain, with over 110 species
recorded, including those listed under Criterion 4, and for its
importance as a feeding and nursery ground for many fish species,
particularly Allis Shad and Twaite Shad which feed on mysid
shrimps in the salt wedge.

The relevant Ramsar Information Sheet is included at Annex 3.

Severn Estuary SAC

The Severn Estuary SAC is designated for the following features of interest:

Mudflats and sandflats not covered by seawater at low tide;
Estuarine and intertidal habitats;

Anadromus fish (River Lamprey Lampetra fluviatilis, Twaite Shad
Alosa fallax, Allis Shad Alosa alosa and Sea Lamprey Petromyzon
marinus); and

Reefs on the shore line as well as subtidal habitat.

The SAC Natura 2000 data sheet is included at Annex 3.

Somerset Levels and Moors SPA

The Natura 2000 Data Form (dated 22nd December 2015 — see Annex 3)
states that the Severn Estuary SPA qualifies under:

Article 4.1 of the Birds Directive (79/409/EEC) for wintering
Bewick’s Swan and breeding Golden Plover Pluvialis apricaria;
Article 4.2 of the Birds Directive (79/409/EEC) for wintering
Eurasian Teal Anas crecca and breeding Northern Lapwing
Vanellus vanellus;

Article 4.2 of the Birds Directive (79/409/EEC) for an Internationally
Important Assemblage of birds, regularly supporting 73014
waterfowl (5 year peak mean 1991/92-1995/96).
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5.9.

5.10.

5.11.

5.12.

5.13.

5.14.

5.15.

5.16.

Somerset Levels and Moors Ramsar

The Somerset Levels and Moors Ramsar site qualifies under:

o Criterion 2 of the Ramsar convention on account of it supporting 17
species of British Red Data Book invertebrates;

o Criterion 5 as it supports an assemblage of international
importance - 97155 waterfowl (5 year peak mean 1998/99-
2002/2003) during the winter;

o Criterion 6 as it regularly supports species or populations occurring
at levels of international importance. Species listed with peak
counts in winter (at designation) are, Bewick’s Swan and Eurasian
Teal Anas crecca. Northern Lapwing are listed as a breeding
qualifying interest feature.

Mute Swan Cygnus olor, Eurasian Wigeon Anas Penelope, Northern Pintail
Anas acuta and Northern Shoveler Anas clypeata are all listed as species
identified subsequent to designation for possible future consideration under
criterion 6.

A copy of the relevant Ramsar Information Sheet is included at Annex 3.

Mendip Limestone Grasslands SAC

This SAC is designated for the following features of interest:

o European dry heaths for which the area is considered to support a
significant presence.

¢ Semi-natural dry grasslands and scrubland facies: on calcareous
substrates (Festuco-Brometalia) for which this is considered to be
one of the best areas in the United Kingdom.

e Caves not open to the public for which the area is considered to
support a significant presence.

o Tilio-Acerion forests of slopes, screes and ravines for which the
area is considered to support a significant presence.

o Greater Horseshoe Bat Rhinolophus ferrumequinum for which the
area is considered to support a significant presence.

The SAC Natura 2000 data sheet is included at Annex 3.

Hestercombe House SAC

This SAC is designated for the following features of interest:

e Lesser Horseshoe Bat Rhinolophus hipposideros for which this is
considered to be one of the best areas in the United Kingdom.

The SAC Natura 2000 data sheet is included at Annex 3.

Exmoor and Quantock Oakwoods SAC

This SAC is designated for the following features of interest:
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5.17.

5.18.

5.19.

5.20.

5.21.

5.22.

5.23.

5.24.

e Old sessile oak woods with llex and Blechnum in the British Isles
for which this is considered to be one of the best areas in the
United Kingdom.

e Alluvial forests with Alnus glutinosa and Fraxinus excelsior (Alno-
Padion, Alnion incanae, Salicion albae) for which the area is
considered to support a significant presence.

e Bechstein's bat Myotis bechsteini for which the area is considered
to support a significant presence.

e Barbastelle bat Barbastella barbastellus for which this is
considered to be one of the best areas in the United Kingdom.

e Oftter Lutra lutra for which the area is considered to support a
significant presence.

The SAC Natura 2000 data sheet is included at Annex 3.

Mendip Woodlands SAC

This SAC is designated for the following features of interest:

o Tilio-Acerion forests of slopes, screes and ravines for which this is
considered to be one of the best areas in the United Kingdom.

The SAC Natura 2000 data sheet is included at Annex 3.

North Somerset and Mendip Bats SAC

This SAC is designated for the following features of interest:

¢ Semi-natural dry grasslands and scrubland facies: on calcareous
substrates (Festuco-Brometalia) for which this is considered to be
one of the best areas in the United Kingdom.

e Caves not open to the public for which the area is considered to
support a significant presence.

o Tilio-Acerion forests of slopes, screes and ravines for which this is
considered to be one of the best areas in the United Kingdom.

o Greater Horseshoe Bat for which this is considered to be one of
the best areas in the United Kingdom.

e Lesser Horseshoe Bat for which this is considered to be one of the
best areas in the United Kingdom.

The SAC Natura 2000 data sheet is included at Annex 3.

Conservation Objectives

Natural England produce Conservation Objectives for all SPAs and SACs in
England.

Copies of the formal Conservation Objectives for all of the above SPAs and
SACs are included at Annex 6.

Consideration has been afforded to all of the above cited information in
producing this assessment.
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6. ASSESSMENT OF THE IMPLICATIONS OF THE PROPOSALS FOR THE
CONSERVATION OBJECTIVES OF THE INTERNATIONAL / EUROPEAN
DESIGNATED SITES

6.1.  Section 2 of this document sets out the legislation, guidance and case law
of relevance to an assessment of the implications of a plan / project on a
European site. Section 3 discusses key terms and themes associated with
Habitats Regulations assessments. Having regard to this legislation and
supporting guidance, it is clear that the assessment is a two-stage process,
the first being the ‘likely significant effect’, and the second being the
‘integrity test’.

6.2. ltis clear that the Conservation Objectives of a European site are the most
important consideration in determining whether the plan / project will have
an adverse effect on the site, including any effects on its integrity.

6.3. Itis evident that there is a clear hierarchical approach to assessing effects
on European sites in line with the Habitats Regulations. The primary test is
that against the Conservation Objectives with other considerations following
these. Such other considerations would include:

. Other features of interest associated with the site; and
. Other relevant baseline information for the site.

6.4. In line with the above, whilst the qualifying interest features of the site and
other baseline information have informed this assessment, the greatest
weight has been placed upon the formal Conservation Objectives for the
European sites, as set out by Natural England. Consideration has also
been afforded to the Supplementary Advice such as that produced by
Natural England, where relevant.

6.5. With reference to the relevant designated sites, this section includes a
description of the potentially significant effects arising from the plan /
project. The potential effects are assessed within this section in order to
address the test under Regulation 63 (1) in the first instance (the ‘likely
significant effect’ stage).

6.6. In undertaking this assessment, consideration has been had to the best
available scientific knowledge. Further consideration under the Habitats
Regulations can therefore be undertaken consistent with the HRA Guidance
2021, which requires the use of the best scientific knowledge to inform a
decision where no reasonable scientific doubt remains as to the presence
and / or absence of effects that would adversely affect the integrity of the
designated site (see Section 2 above).

6.7. Furthermore, consideration is given to the People over Wind Judgement (C-
323/17), which confirmed the view of the CJEU that avoidance or mitigation
measures can only be taken into consideration at the Appropriate
Assessment stage.
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Potential significant effects in the absence of mitigation

6.8. The qualifying interest features of the relevant designated sites are
described in detail within Section 5 of this assessment and the
Conservation Objectives are included at Annex 6. Section 4 describes the
location of the Application Site in the context of the various designations.

6.9. In view of the nature of the Development Proposals and their location, the
site specific Conservation Objectives, qualifying interest features and the
distances involved, it has been concluded that no source / receptor pathway
exists which could give rise to a likely significant effect for the following
sites:

e Somerset Levels and Moors SPA / Ramsar (approximately 3.2km

east);

e Mendip Limestone Grasslands SAC (approximately 13km
northeast);

o Exmoor and Quantock Oakwoods SAC (approximately 14.3km
west);

e Hestercombe House SAC (approximately 14.7 km southwest);

o Mendip Woodlands SAC (approximately 15.2km northeast);

e North Somerset and Mendip Bats SAC (approximately 16km
northeast).

6.10. By way of qualification, the following information is given in support of the
above conclusion.

Somerset Levels and Moors SPA / Ramsar

6.11. Cited pressures relating to the conservation status of this designated site
relate to nutrient enrichment through elevated phosphate levels. An advice
letter relating to this issue is included at Annex 7.

6.12. Whilst the Application Site is located in relatively close proximity to the
Somerset Levels and Moors SPA / Ramsar site and it is understood to be
within the same surface water catchment, the site actually drains away from
the SPA / Ramsar site. Any nutrient enrichment (or other water quality
issue) associated with water discharges into the Huntspill could not
therefore have an adverse effect on water quality at the designated site.

6.13. Notwithstanding the above, a treatment chain for discharged water is
proposed and this includes attenuation, water treatment (sewerage and
grey water) at a bespoke treatment works and additional filtration through a
rehabilitated existing reedbed system with significant capacity. Discharged
water would most likely be at or around nutrient neutral at the point of
discharge.

6.14. It is possible that increased water abstraction could have an adverse effect
on the SPA / Ramsar site through the lowering of the water table. However,
abstraction licences already exist for the Application Site and it is envisaged
that the existing volume limits would be adhered to, as already consented.
In the event that abstraction limits need to be increased in the future, then
new licences would be applied for and the Environment Agency (acting as
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Competent Authority) would need to assess that application on its own
merits, in view of any relevant advice sought from Natural England.

6.15. No other pathways for potential significant effects have been identified.
Mendip Limestone Grasslands SAC

6.16. This SAC is located at a significant distance (13km) from the Application
Site. At such distances direct and indirect adverse effects are not likely and
simple screening based on distance is considered appropriate.

Mendip Woodlands SAC

6.17. Again this SAC is located at a significant distance from the Application Site
(15.2km) and at such distances direct and indirect adverse effects are not
likely and simple screening based on distance is considered appropriate.

Exmoor and Quantock Oakwoods SAC, Hestercombe House SAC and North
Somerset and Mendip Bats SAC

6.18. Each of these SACs are designated on account of their important bat
populations.

6.19. Regarding Hestercombe House SAC and North Somerset and Mendip Bats
SAC, these sites are designated on account of their importance for
Horseshoe bat species. Guidance has been prepared specifically in relation
to development control considerations in relation to plans / projects which
may have an adverse effect on the relevant bat populations associated with
these sites. This guidance was published by Somerset Ecology Services
(Somerset County Council) in 2019 and was prepared in consultation with a
range of experts, including Natural England. Copies of the guidance
documents are included at Annex 8. Specific regard has been had to the
above cited guidance in undertaking this assessment.

6.20. In each case, the guidance defines ‘consultation zones’ within which it is
considered that an adverse effect could arise, and where screening of the
plan / project is stated as being required. These zones include the areas of
habitat considered to be important in maintaining the bat populations at a
favourable conservation status. Advice is also given on survey
requirements and measures which may form part of a suitable mitigation
strategy.

6.21. The Application Site falls well outside all of these consultation zones and
any of the habitat areas highlighted as being of conservation importance for
the relevant bat populations.

6.22. In this light it is considered that likely significant effects can be screened out
in relation to Hestercombe House SAC and North Somerset and Mendip
Bats SAC.

6.23. Regarding Exmoor and Quantock Oakwoods SAC, this site is designated
for its important populations of Bechstein's bat and Barbastelle bat, in
addition to Otter and its woodlands (dominated by Sessile Oak, Holly, Ash
and Alder).

34



Gravity Local Development Order Ecology Solutions
Shadow Habitats Regulations Assessment 7761.sHRA.vf
October 2021

6.24. Both Bechstein's bat and Barbastelle bat are closely associated with mature
woodland habitats (although not solely reliant upon them), typically being
tree roosting species. Neither species tends to range far from their roosts to
forage, with Bechstein's bat generally foraging up to a maximum distance of
1k to 2.5km (usually closer to 1km). Barbastelle bats are known to typically
forage up to 5km from maternity roosts, however where less favourable
habitat exists around the roost site, they will travel further to reach more
optimal feeding grounds.

6.25. As stated previously, the Application Site is located approximately 14.3km
to the west of the SAC boundary (straight line distance).

6.26. As with the other SACs discussed above, guidance has been prepared
specifically in relation to development control considerations in relation to
plans / projects which may have an adverse effect on the relevant bat
populations associated with this site. Again the guidance (April 2018) was
published by Somerset Ecology Services (Somerset County Council) and
was prepared in consultation with a range of experts, including Natural
England. Copies of the guidance document is included at Annex 8. Specific
regard has been had to the above cited guidance in undertaking this
assessment.

6.27. The guidance defines ‘consultation zones’ within which it is considered that
an adverse effect could arise, and where screening of the plan / project is
stated as being required. These zones include the areas of habitat
considered to be important in maintaining the bat populations at a
favourable conservation status. Two consultation zones are defined and
discussed, one relating to the Quantocks roosts and one relating to the
Exmoor roosts, with each having regard to defined zones relating to
behaviour, including foraging (“sustenance zones”).

6.28. The Quantocks roosts consultation zone is the closest to the Application
site, however the Application Site still falls outside of the zone, which does
not extend east of the M5 corridor. It should be noted that whilst the
consultation zones include land out to 15.5km, this zone relates to the
known roost areas and not the boundary of the SAC. The SAC boundary
includes significant areas of habitat overall, but the known roosting areas
are very localised and well removed from the Application Site.

6.29. In the light of the above, and in consideration of there being no other
identified pathways for significant effect to arise, it is concluded that likely
significant effects can be screened out in relation to Exmoor and Quantock
Oakwoods SAC.

Consideration of the Severn Estuary SPA / SAC / Ramsar site

6.30. This designated site is located approximately 2.2km west of the Application
Site at its closest point (straight line distance). Hydrological connectivity
exists between the Application Site and the SPA / SAC / Ramsar site, via
the Huntspill River (National Nature Reserve NNR) which discharges into
the Bridgwater Bay SSSI / NNR, further designated as part of the Severn
Estuary SPA / SAC / Ramsar site.
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6.31. Regarding water quality issues, it is noted that surface water flows would be
towards Bridgwater Bay. Whilst the proposed water treatment chain
(including the rehabilitated reedbed system and water treatment plant),
together with construction stage environmental mitigation, are considered
integral to the project proposals, this sHRA has proceeded on the basis of
considering such measures only as part of the appropriate assessment
stage (see further below)

6.32. Insofar as abstraction effects are concerned, given the tidal nature of the
Severn Estuary and the reasons for designation, any effects would be
nugatory. It is however also relevant to consider that, as already discussed,
abstraction licences already exist for the Application Site and it is envisaged
that the existing volume limits would continue to be adhered to. In the event
that abstraction limits do need to be increased in the future, then new
licences would be applied for and the Environment Agency (acting as
Competent Authority) would need to assess that application on its own
merits, in view of any relevant advice sought from Natural England.

6.33. It is concluded that no likely significant effect arises in relation to water
abstraction.

6.34. With the exception of water quality issues and increased recreational
pressure, a matter discussed further below, it is concluded that in view of
the Development Proposals, the distances involved and the qualifying
interest features associated with the SPA / SAC Ramsar site (and the
formal Conservation Objectives), that no pathways exist by which likely
significant effects could arise.

6.35. Insofar as increased recreational pressure is concerned, this is an issue
which has been cited as requiring consideration for some years in relation
to the Severn Estuary SPA and Ramsar designations, principally focussed
on implications for bird interest features from disturbance (breeding and
wintering). The available evidence base relating to this issue is far more
developed for the upper reaches of the Severn Estuary. By way of example,
Stroud District Council having adopted a strategic approach to mitigation /
avoidance measures on the basis of an evidence base and assessment
work specifically focussed on disturbance effects on qualifying interest
features. Such an evidence base is not available for those parts of the SPA
/ SAC and Ramsar of direct relevance to this sHRA. A precautionary
approach to assessment has therefore been undertaken.

6.36. Insofar as this screening assessment is concerned, given the distances
involved (straight line) and the fact that new residents and workers / visitors
could potentially access parts of the SPA / SAC / Ramsar site for
recreation, it is considered that a likely significant effect cannot be ruled out
with sufficient certainty. In this light it is considered necessary to consider
the issue in greater detail and assess whether, in view of any required
mitigation / avoidance measures a firm conclusion as to the absence of an
adverse effect on integrity can be reached.
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Consideration of the Integrity test at Regulation 63(5)

6.37. As discussed previously, surface water flows would be towards Bridgwater
Bay SSSI (a constituent part of the Severn Estuary SPA / SAC / Ramsar
site). Given the hydrological connectivity, it is possible that construction
phase run-off, including silts or pollutants could reach the SPA / SAC /
Ramsar site. It is also possible that nutrient enrichment (e.g. increased
phosphate or nitrate levels), derived from water discharged from the
Application Site could occur at the SPA / SAC / Ramsar site. These impact
pathways could give rise to direct adverse effects on qualifying habitat
interest features of the SAC and Ramsar site and, that they could also give
rise to indirect adverse effects on faunal qualifying interest features
associated with the SPA / SAC / Ramsar site.

6.38. It is considered that some comfort can be taken from the dilution effects
that would occur in the Huntspill River. However, in the absence of any
specific mitigation relating to potential water quality impacts, it is considered
that it is not possible to conclude with the required level of certainty that no
adverse effect on the integrity of the SPA / SAC / Ramsar site would arise.
The proposed mitigation / avoidance measures which will negate any such
potential adverse effects are discussed in the following section of this
sHRA.

Disturbance effects

6.39. On a precautionary basis, it is considered that disturbance effects could
arise from increased recreational pressure. Such effects are considered to
be focussed upon visual/physical disturbance arising from walkers and
cyclists. Dog walking is an often cited contributing factor to disturbance
effects on birds, mainly because dogs will often initiate a predator / prey
flight response especially when ran off the lead. When off the lead they will
often stray from paths (which otherwise act to manage visitor movements
especially in a coastal or wetland environment), and they may actively
chase birds.

6.40. During winter, birds are particularly susceptible to adverse effects through
disturbance due to food sources being generally scarcer and efficient use of
energy being of heightened importance to survival. As such, increased
disturbance could give rise to an adverse effect on the birds during these
harsher periods. The SPA bird qualifying interest features relate to wintering
populations of birds, which are also a qualifying interest feature of the
Ramsar designation.

6.41. During the breeding season, disturbance can give rise to avoidance of
otherwise suitable nesting or foraging habitat. Dogs in particular can also
flush birds from nests resulting in nest / egg abandonment and chick
predation. Breeding populations are not relevant to the SPA. Insofar as the
Ramsar site is concerned, breeding Lesser Black Backed Gull are listed as
a qualifying feature under criterion 6.

Quantifying the potential effect of the proposals

6.42. In terms of the number of potential additional visitors to the SPA / SAC /
Ramsar site, the following information is considered relevant.
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6.43. The Development Proposals will deliver up to 750 new homes. Using
information available from the 2011 census, for Sedgemoor district the
average house occupancy rate is 2.3 persons per house. On this basis the
proposals could result in an additional 1725 new residents. In addition, the
proposals would give rise to visitors and workers at the site.

6.44. It is to be expected that these new residents will seek recreational spaces
and a proportion will require areas to walk dogs. Information available from
the Pet Food Manufacturers Association” shows that for 2021 it is estimated
that in the UK 33% of households own a dog/s.

6.45. In relation to dog walking therefore, it would be expected that 248 new
households would own at least one dog®. On the basis that dogs are often
walked twice a day, taking a precautionary approach it can be assumed that
the proposals associated with the residential element of the scheme would
generate up to an additional 496 dog walks a day. This can be viewed as a
precautionary estimate on the basis that the detailed proposals may not
deliver the full 750 units, some of these units may be flats which are less
suited to dog ownership and not all dogs will be walked more than once a
day.

6.46. The most direct route on foot from the Application Site to the SPA / SAC /
Ramsar site (should this be made available) would entail a walk well in
excess of 5km starting from the southern end of the reedbed, with the route
following the permissive footpath along the southern bank of the Huntspill
River to the west. Access from the southern part of the Site, where housing
is more likely to be delivered, would add approximately 1 kilometre to the
route.

6.47. An alternative walking route would be available via a combination of
footpaths and roads, heading west through Puriton, crossing the M5
(bridge) and picking up the England Coast Path at the banks of the River
Parrett then heading north to meet the SPA / SAC / Ramsar boundary at
Brickyard Farm. Again, this would entail a walk of around 5km to reach the
SPA / SAC / Ramsar boundary from the development zone, within which
housing could be delivered.

6.48. It follows that any walk, where sections footpath within adjacent to the SPA
/ SAC / Ramsar are walked (having arrived on foot), would be well over
10km. This is far longer than would be expected for daily dog walks and
indeed longer than most people would walk as part of regular exercise or
other form of recreation. It is considered highly unlikely that either of these
routes would be walked (or otherwise used) to their full extent, on anything
other than a very irregular basis.

6.49. It is of course possible that residents and to an extent workers or visitors
would travel by car to access coastal locations associated with the SPA /
SAC / Ramsar site, for recreation including dog walking.

7 hitps://www.pfma.org.uk/pet-population-2021
8 33/100 x 750 = 247.5
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6.50. Public car parking is available in locations adjacent to, or close to, the SPA
/ SAC / Ramsar site, in many locations with some relatively close (in
context) to the Application Site. Such parking is for example available at
Burnham on Sea (circa 10km by road) and at Combwich (northwest of
Bridgwater), a journey of around 16km. Beyond Combwich is parking at
Stockland Bristol (circa 18.km journey) and Steart (circa 22km journey).
Other incidental parking areas, including at the side of lanes or residential
streets will exist in various locations, from where access to the SPA / SAC /
Ramsar site will be possible along public rights of way.

6.51. Given the above, it is not possible to rule out new residents or workers /
visitors accessing the SPA / SAC / Ramsar site or immediately adjacent
footpaths for recreational purposes, however it is considered highly unlikely
that any such access would be on anything other than an infrequent basis.

6.52. It is however also necessary to consider matters concerning functional
linkage and implications for qualifying interest features of the SPA / SAC /
Ramsar site which utilise other habitat outside of the designated site
boundary, where that other habitat is important to the maintenance of the
qualifying population. In this regard, the Application Site itself is not
important (does not support populations of the relevant species). Given that
new occupiers of the Application Site may access the footpath associated
with the Huntspill River NNR, consideration has also been given to the NNR
in relation to this pathway for a potential effect, and the likely significance of
any such effect.

6.53. The habitats associated with the Huntspill River NNR can be broadly
described as comprising linear open water, grassland and scrub.
Agricultural grasslands surround it. Given these habitats, the NNR is not
likely to be used as an important foraging, shelter or loafing resource for
any of the wintering bird interest features.

6.54. It is however noted that Bewick’'s Swan (Severn Estuary SPA / Ramsar
qualifying feature and also an interest feature of the Somerset Levels and
Moors SPA) are known to use agricultural land surrounding the SPA /
Ramsar for foraging purposes during daylight. With regard to walkers
accessing the footpath along the Huntspill River and potentially disturbing
foraging / loafing Bewick’s Swan, the following points are relevant:

1) The very open nature of the landscape would mean that walkers
(including dog walkers) would be very unlikely to startle the birds,
causing them to expend energy in moving away;

2) The linear nature of the footpath will act to manage / control
visitors such that any effect would be highly localised and birds
would not avoid using large areas of otherwise suitable and
potentially important habitat; and

3) The fact that the NNR is actively marketed for recreational use
(including walking, canoeing and angling) would imply that
disturbance effects are not considered to be a significant issue and
certainly not one which could undermine a designated site’s
conservation objectives;

4) Noting the above, a level of habituation by the birds to walkers and
other users would be expected, such that they no longer perceive
walkers as a threat at anything but very close range.
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6.55. It is considered that indirect effects relating to functional linkage would not
be significant and that no adverse effect on integrity would arise in relation
to this pathway.

6.56. In view of the above, it is considered that it is possible to conclude that it
would be very unlikely that the Development Proposals would lead to an
adverse effect on the integrity of the SPA / SAC / Ramsar site through
increased recreational pressure. However, Ecology Solutions is mindful that
it remains possible that new residents and workers / visitors could (albeit
infrequently) visit the SPA / SAC / Ramsar site and that it is necessary to
view any effects in combination with effects arising from other sources of
increased recreational pressure (e.g. other new housing).

6.57. Regarding in combination effects of new housing provision, Ecology
Solutions is mindful that the HRA of the Sedgemoor Core Strategy required
proposals for large (20+ units) housing developments within 5km of a
Natura 2000 site to meet the Accessible Natural Greenspace (ANG)
Standard ANG standard in order to reduce recreational pressure. Policy
D30 of the Sedgemoor Local Plan states that in the interest of reducing
recreational pressure on sensitive Natura 2000 sites all residential
development should be ANG compliant or otherwise appropriately
contribute to improving access to natural greenspace. In this light, further
consideration of measures to mitigate / avoid increased recreational
pressure at relevant designated sites is considered in the following section.
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7.  MITIGATION / AVOIDANCE MEASURES AND OVERALL CONCLUSION

7.1.  Following from the conclusions reached in the above assessment section,
those mitigation and avoidance measures which are to be brought forward
are described below.

Water Quality

7.2.  The proposed water treatment chain associated with the proposals includes
a water treatment plant which will in turn discharge into a large,
rehabilitated reedbed system which will deliver additional ‘polishing’ before
final discharge into the Huntspill River. It is anticipated that nutrient
neutrality would be achieved at the point of discharge into the Huntspill
River and in these terms no in combination effects could occur.

7.3. In the event that nutrient neutrality was not in fact reached by the point of
discharge into the Huntspill River, given the treatment chain it can be
expected that nutrient levels would be only marginally elevated (above
neutral) and could be considered nugatory in assessment terms. It then falls
to consider the dilution effects of the Huntspill River which gives additional
comfort.

7.4. A Framework Demolition and Construction Environmental Management
Plan (FDCEMP) has been produced and is included at Appendix 4.1 of the
ES. The aim of the FDCEMP is to avoid adverse environmental effects
during the demolition and construction phase, including pollution prevention
associated with aquatic habitats.

7.5. In view of the reedbed system, the securing of construction stage
environmental mitigation (through the FDCEMP) and the aforementioned
dilution effects of the Huntspill River, it can also be concluded that
construction and demolition phase effects relating to water quality can be
considered nugatory.

7.6. The mitigation avoidance measures described above, allow for the
conclusion that when considered both alone and in combination with other
plan and projects, no adverse effect will arise on any relevant designated
site in relation to water quality issues.

Increased Recreation

7.7. A key principle guiding mitigation / avoidance strategies associated with
avoiding recreational impacts at European (and other) designated sites is
the delivery of good quality recreational resources on the door-step of new
residents. Such resources are of particular value in facilitating easy access
to areas for regular (daily) dog walking. Indeed, this approach is reflected in
the relevant development plan, as previously discussed.

7.8. A copy of the document titled “An analysis of Accessible Natural
Greenspace provision in Sedgemoor” (2017) published by Sedgemoor
District Council is included at Annex 9. ANG standards are defined at page
two of that document as follows:
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“To meet the standard there should be a qualifying ANG site:

o Of at least 2 hectares in size, no more than 300 metres (5 minute
walk) from home;

of at least 20 hectares in size within two kilometres of home;

of at least 100 hectares in size within five kilometres of home; and
of at least 500 hectares in size within ten kilometres of home; plus

a minimum of one hectare of statutory Local Nature Reserve per
thousand population.”

7.9. The Development Proposals include significant provision of landscaping,
which will include areas of accessible open space available to new
residents.

7.10. New housing provision would in any event trigger requirements to deliver
accessible open space for recreation purposes and this would provide
immediately accessible recreation space close to new homes.

7.11. In addition, “Gravity Park” in the southeast of the Proposed Development
will be approximately 8ha in size and this would be accessible to new
residents and other members of the public. This large open space area
would be mixed use delivering ecological as well as amenity benefits, with a
range of habitat features including grassland, orchard, hedgerows and
scrub.

7.12. There is also the potential for further public access to additional open space
areas for recreation created within the “Wellbeing and Arrival Zone” in the
south-east of the development and potentially other landscape features at
the periphery of the site.

7.13. In addition, the Design Guide has a strong focus on delivering well
designed, integrated, inclusive and attractive public settings with both
pedestrian and cycle routes. These measures will encourage walking and
‘green’ transport choices in the local vicinity, which ultimately will assist in
ensuring a quality recreation experience locally, limiting visitor pressures
elsewhere.

7.14. Further, the Development Proposals will deliver benefits to the Avalon
Marshes regeneration project through the locality investment plan. Funding
can be facilitated towards land acquisition, habitat restoration and
ecological and visitor management. Several areas of the Avalon Marshes
are designated as an NNR where public recreational use is encouraged. A
key aim of the Avalon Marshes project is to buffer some of the more
sensitive habitats (such as those designated as part of the Somerset Levels
and Moors SPA/Ramsar), significantly increasing the ecological value of the
landscape unit, whilst also increasing the quality of the experience for
visitors.

7.15. Turning back to the ANG standards, the Development Proposals would
more than meet the requirements to deliver at least 2ha of ANG within
300m of new dwellings. Further, the local NNR site network, including
Huntspill River NNR (which would remain accessible to new residents, even
where direct access beside the reedbed was not provided), Somerset
Levels NNR and those associated with the Avalon Marshes including
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Shapwick Heath NNR, Streat Heath NNR, Ham Wall NNR all deliver large
accessible natural open space in relatively close proximity.

7.16. Whilst there may be deficiencies identified in the application of the ANG
standards, the ability of the Development Proposals to contribute
significantly to the level of accessible greenspace available (at the
Application Site) not just to new residents but to existing residents of
Puriton and Woolavington is important. This is because in addressing
matters concerning increased recreational pressure at designated sites, it is
the net effect on the site which is important. You would not expect all of the
new residents to only ever use open space delivered on site as part of the
scheme. They may, visit the SPA / SAC / Ramsar site for example. The
open space may however, equally act to draw other pre-existing residents
of the local area who would otherwise have visited the SPA / SAC / Ramsar
site.

7.17. The locality investment plan also lists the Parrett Barrier scheme as a
potential scheme to assist with funding and delivery. This scheme also has
strategic environmental benefits and is a key asset in terms of locality
investment and economic transformation.

7.18. In these terms, it can be concluded that, in line with Policy D30 of the
Sedgemoor Local Plan, the Development Proposals appropriately
contribute to improving access to natural greenspace. The mitigation
avoidance measures allow for the conclusion that when considered both
alone and in combination with other plan and projects, no adverse effect will
arise on any relevant designated site through increased recreational
pressure.

Overall Assessment Conclusion
7.19. No adverse effect on the Integrity of any relevant designated site has been

identified when the plan project is considered both alone and in combination
with other plans or projects.

43



PLANS



PLAN ECO1

Designated Site Locations



Severn Estuary
SAC

Exmoor and
Quantocks SAC

Hestercombe
N House SAC

l

Severn Estaury
SPA / Ramsar

North Somerset and
Mendip Bat SAC

.

Mendip Limestone
Grasslands SAC

o

Mendip
Woodlands SAC

N

Somerset Levels and
Moors SPA / Ramsar

Key:

Red Line Boundary

Ramsar Site

Special Protection Area (SPA)
- Special Area of Conservation (SAC)

Farncombe House
Farncombe Estate | Broadway
Worcestershire | WR12 7LJ

+44(0)1451 870767
info@ecologysolutions.co.uk
ecologysolutions.co.uk

7761: THIS IS GRAVITY
PLAN ECO1: DESIGNATED SITE Rev:A
LOCATIONS Sep 2021

Based upon the Ordnance Survey map with permission of the Controller of Her Majesty’s Stationery Office, © Crown Copyright. Ecology Solutions Ltd, Farncombe House, Farncombe

QGIS.org (2020). QGIS Geographic Information System. Open Source Geospatial Foundation Project. http://qgis.org

Estate, Broadway, WR12 7LJ. AL 100044628



ANNEXES



ANNEX 1

Information downloaded from MAGIC



MA©IC

MAGIC A

(c) Crown Copyright and database rights 2021. Ordnance Survey 100022861.

Legend

Ramsar Sites (England)

D Special Areas of
Conservation (England)

IEI Special Protection Areas
(England)

Projection = OSGB36

xm?n = 311800 o 15 3
ymin = 134600 1 1

xmax = 357500
ymax = 156500
Map produced by MAGIC on 23 September, 2021.
Copyright resides with the data suppliers and the map
must not be reproduced without their permission. Some
information in MAGIC is a snapshot of the information
that is being maintained or continually updated by the
originating organisation. Please refer to the metadata for
details as information may be illustrative or representative
rather than definitive at this stage.

km




MA©IC

MAGIC B

(c) Crown Copyright and database rights 2021. Ordnance Survey 100022861.

Legend

National Nature Reserves
(England)

|1 Ramsar Sites (England)

I:I Special Areas of
Conservation (England)

IEI Special Protection Areas
(England)

Projection = OSGB36
xmin = 320500

. 0 0.85 1.7
ymin = 137700 1 1 1
xmax = 343500 Kkm

ymax = 149300

Map produced by MAGIC on 23 September, 2021.
Copyright resides with the data suppliers and the map
must not be reproduced without their permission. Some
information in MAGIC is a snapshot of the information
that is being maintained or continually updated by the
originating organisation. Please refer to the metadata for
details as information may be illustrative or representative
rather than definitive at this stage.




MA©IC MAGIC C

Legend

Ramsar Sites (England)

D Special Areas of
Conservation (England)

IEI Special Protection Areas
(England)

Projection = OSGB36

xmin = 300300 o a5 2
ymin = 133100 1 1

xmax = 392400
ymax = 176800
Map produced by MAGIC on 23 September, 2021.
Copyright resides with the data suppliers and the map
must not be reproduced without their permission. Some

information in MAGIC is a snapshot of the information
that is being maintained or continually updated by the
(c) Crown Copyright and database rights 2021. Ordnance Survey 100022861. 9 y P M

originating organisation. Please refer to the metadata for

details as information may be illustrative or representative
rather than definitive at this stage.

km




MA©IC MAGIC C

Legend

Ramsar Sites (England)

D Special Areas of
Conservation (England)

IEI Special Protection Areas
(England)

Projection = OSGB36

xmin = 289400 o a5 2
ymin = 117600 1 1

xmax = 381500
ymax = 164100
Map produced by MAGIC on 23 September, 2021.
Copyright resides with the data suppliers and the map
must not be reproduced without their permission. Some

information in MAGIC is a snapshot of the information
that is being maintained or continually updated by the
(c) Crown Copyright and database rights 2021. Ordnance Survey 100022861. 9 y P M

originating organisation. Please refer to the metadata for

details as information may be illustrative or representative
rather than definitive at this stage.

km




MA©IC

MAGIC E

(c) Crown Copyright and database rights 2021. Ordnance Survey 100022861.

Legend

National Nature Reserves
(England)

Projection = OSGB36

xm?n = 315500 o 15 3
ymin = 131600 1 1 1
xmax = 361500
ymax = 153500
Map produced by MAGIC on 23 September, 2021.
Copyright resides with the data suppliers and the map
must not be reproduced without their permission. Some
information in MAGIC is a snapshot of the information
that is being maintained or continually updated by the
originating organisation. Please refer to the metadata for
details as information may be illustrative or representative
rather than definitive at this stage.

km




MAC C 20,000km buffer

Legend

Ramsar Sites (England)

D Special Areas of
Conservation (England)

IEI Special Protection Areas
(England)

Projection = OSGB36

xmin = 231900 o s 16
ymin = 102900 1 1

xmax = 436700
ymax = 201100
Map produced by MAGIC on 15 October, 2021.

Copyright resides with the data suppliers and the map
must not be reproduced without their permission. Some

information in MAGIC is a snapshot of the information
that is being maintained or continually updated by the
(c) Crown Copyright and database rights 2021. Ordnance Survey 100022861. 9 y P M

originating organisation. Please refer to the metadata for

details as information may be illustrative or representative
rather than definitive at this stage.

km




ANNEX 2

Copy of Communication from the Commission on the
Application of the Precautionary Principle (2000)



%%

Yo W

o 2

Wk W

COMMISSION OF THE EUROPEAN COMMUNITIES

Brussels, 2.2.2000
COM(2000) 1 final

COMMUNICATION FROM THE COMMISSION
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SUMMARY

The issue of when and how to use the precautionary principle, both within the
European Union and internationally, is giving rise to much debate, and to mixed,
and sometimes contradictory views. Thus, decision-makers are constantly faced
with the dilemma of balancing the freedom and rights of individuals, industry and
organisations with the need to reduce the risk of adverse effects to the
environment, human, animal or plant health. Therefore, finding the correct
balance so that the proportionate, non-discriminatory, transparent and coherent
actions can be taken, requires a structured decision-making process with detailed
scientific and other objective information.

The Communication's fourfold aim is to:
outline the Commission's approach to using the precautionary principle,
establish Commission guidelines for applying it,

build a common understanding of how to assess, appraise, manage and
communicate risks that science is not yet able to evaluate fully, and

avoid unwarranted recourse to the precautionary principle, as a disguised form
of protectionism.

It also seeks to provide an input to the ongoing debate on this issue, both within
the Community and internationally.

The precautionary principle is not defined in the Treaty, which prescribes it only
once - to protect the environment. Biat practice its scope is much wider, and
specifically where preliminary objective scientific evaluation, indicates that there
are reasonable grounds for concern that the potentially dangerous effects on the
environmenthuman, animal or plant healtinay be inconsistent with the high
level of protection chosen for the Community.

The Commission considers that the Community, like other WTO members, has
the right to establish the level of protection - particularly of the environment,
human, animal and plant health, - that it deems appropriate. Applying the
precautionary principle is a key tenet of its policy, and the choices it makes to this
end will continue to affect the views it defends internationally, on how this
principle should be applied.

The precautionary principle should be considered within a structured approach to
the analysis of risk which comprises three elements: risk assessment, risk
management, risk communication. The precautionary principle is particularly
relevant to the management of risk.

The precautionary principle, which is essentially used by decision-makers in the
management of risk, should not be confused with the element of caution that
scientists apply in their assessment of scientific data.



Recourse to the precautionary principle presupposes that potentially dangerous
effects deriving from a phenomenon, product or process have been identified, and
that scientific evaluation does not allow the risk to be determined with sufficient
certainty.

The implementation of an approach based on the precautionary principle should
start with a scientific evaluation, as complete as possible, and where possible,
identifying at each stage the degree of scientific uncertainty

Decision-makers need to be aware of the degree of uncertainty attached to the
results of the evaluation of the available scientific information. Judging what is an
"acceptable” level of risk for society is an eminengylitical responsibility.
Decision-makers faced with an unacceptable risk, scientific uncertainty and
public concerns have a duty to find answers. Therefore, all these factors have to
be taken into consideration.

In some cases, the right answer may be not to act or at least not to introduce a
binding legal measure. A wide range of initiatives is available in the case of
action, going from a legally binding measure to a research project or a
recommendation.

The decision-making procedure should be transparent and should involve as early
as possible and to the extent reasonably possible all interested parties.

Where action is deemed necessary, measures based on the precautionary principle
should bejnter alia:

proportionalto the chosen level of protection,
non-discriminatoryin their application,
consistentvith similar measures already taken,

based on an examination of the potential benefits and afsétion or lack
of action (including, where appropriate and feasible, an economic cost/benefit
analysis),

subject to reviewin the light of new scientific data, and

capable of assigning responsibility for producing the scientific evidence
necessary for a more comprehensive risk assessment.

Proportionality means tailoring measures to the chosen level of protection. Risk
can rarely be reduced to zero, but incomplete risk assessments may greatly reduce
the range of options open to risk managers. A total ban may not be a proportional
response to a potential risk in all cases. However, in certain cases, it is the sole
possible response to a given risk.

Non-discrimination means that comparable situations should not be treated
differently, and that different situations should not be treated in the same way,
unless there are objective grounds for doing so.



Consistencymeans that measures should be of comparable scope and nature to
those already taken in equivalent areas in which all scientific data are available.

Examining costs and benefitentails comparing the overall cost to the
Community of action and lack of action, in both the short and long term. This is
not simply an economic cost-benefit analysis: its scope is much broader, and
includes non-economic considerations, such as the efficacy of possible options
and their acceptability to the public. In the conduct of such an examination,
account should be taken of the general principle and the case law of the Court that
the protection of health takes precedence over economic considerations.

Subject to revieun the light of new scientific data, means measures based on the
precautionary principle should be maintained so long as scientific information is
incomplete or inconclusive, and the risk is still considered too high to be imposed
on society, in view of chosen level of protection. Measures should be periodically
reviewed in the light of scientific progress, and amended as necessary.

Assigning responsibility for producing scientific evidensealready a common
consequence of these measures. Countries that impose a prior approval
(marketing authorisation) requirement on products that they deem dangegrous
priori reverse the burden of proving injury, by treating them as dangerous unless
and until businesses do the scientific work necessary to demonstrate that they are
safe.

Where there is no prior authorisation procedure, it may be up to the user or to
public authorities to demonstrate the nature of a danger and the level of risk of a
product or process. In such cases, a specific precautionary measure might be
taken to place the burden of proof upon the producer, manufacturer or importer,
but this cannot be made a general rule.
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INTRODUCTION

A number of recent events has shown that public opinion is becoming
increasingly aware of the potential risks to which the population or their
environment are potentially exposed.

Enormous advances in communications technology have fostered this growing
sensitivity to the emergence of new risks, before scientific research has been
able to fully illuminate the problems. Decision-makers have to take account of
the fears generated by these perceptions and to put in place preventive measures
to eliminate the risk or at least reduce it to the minimum acceptable level. On 13
April 1999 the Council adopted a resolution urging the Commission inter alia
" to be in the future even more determined to be guided by the precautionary
principle in preparing proposals for legislation and in its other consumer-
related activities and develop as priority clear and effective guidelines for the
application of this principle! This Communication is part of the Commission's
response.

The dimension of the precautionary principle goes beyond the problems
associated with a short or medium-term approach to risks. It also concerns the
longer run and the well-being of future generations.

A decision to take measures without waiting until all the necessary scientific
knowledge is available is clearly a precaution-based approach.

Decision-makers are constantly faced with the dilemma of balancing the
freedoms and rights of individuals, industry and organisations with the need to
reduce or eliminate the risk of adverse effects to the environment or to health.

Finding the correct balance so that proportionate, non-discriminatory,
transparent and coherent decisions can be arrived at, which at the same time
provide the chosen level of protection, requires a structured decision making
process with detailed scientific and other objective information. This structure is
provided by the three elements of risk analysis: the assessment of risk, the
choice of risk management strategy and the communication of the risk.

Any assessment of risk that is made should be based on the existing body of
scientific and statistical data. Most decisions are taken where there is sufficient
information available for appropriate preventive measures to be taken but in
other circumstances, these data may be wanting in some respects.

Whether or not to invoke the Precautionary Principle is a decision exercised
where scientific information is insufficient, inconclusive, or uncertain and where
there are indications that the possible effects on the environment, or human,
animal or plant health may be potentially dangerous and inconsistent with the
chosen level of protection.



THE GOALS OF THIS COMMUNICATION

The aim of this Communication is to inform all interested parties, in particular
the European Parliament the Council and Member States of the manner in which
the Commission applies or intends to apply the precautionary principle when
faced with taking decisions relating to the containment of risk. However, this
general Communication does not claim to be the final word - rather, the idea is
to provide input to the ongoing debate both at Community and international
level.

This Communication seeks to establish a common understanding of the factors
leading to recourse to the precautionary principle and its place in decision
making, and to establish guidelines for its application based on reasoned and
coherent principles.

The guidelines outlined in this Communication are only intended to serve as
general guidance and in no way to modify or affect the provisions of the Treaty
or secondary Community legislation.

Another objective is to avoid unwarranted recourse to the precautionary
principle, which in certain cases could serve as a justification for disguised
protectionism. Accordingly the development of international guidelines could
facilitate the achievement of this end. The Commission also wishes to stress in
this Communication that, far from being a way of evading obligations arising
from the WTO Agreements, the envisaged use of the precautionary principle
complies with these obligations.

It is also necessary to clarify a misunderstanding as regards the distinction
between reliance on the precautionary principle and the search for zero risk,
which in reality is rarely to be found. The search for a high level of health and
safety and environmental and consumer protection belongs in the framework of
the single market, which is a cornerstone of the Community.

The Community has already relied on the precautionary principle. Abundant
experience has been gained over many years in the environmental field, where
many measures have been inspired by the precautionary principle, such as
measures to protect the ozone layer or concerning climate change.

THE PRECAUTIONARY PRINCIPLE INTHE EUROPEAN UNION

The Community has consistently endeavoured to achieve a high level of
protection, among others in environment and human, animal or plant health. In
most cases, measures making it possible to achieve this high level of protection
can be determined on a satisfactory scientific basis. However, when there are
reasonable grounds for concern that potential hazards may affect the
environment or human, animal or plant health, and when at the same time the
available data preclude a detailed risk evaluation, the precautionary principle has
been politically accepted as a risk management strategy in several fields.

To understand fully the use of the precautionary principle in the European
Union, it is necessary to examine the legislative texts, the case law of the Court
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of Justice and the Court of First Instance, and the policy approaches that have
emerged.

Legal Texts

The analysis starts with the legal texts which explicitly or implicitly refer to the
precautionary principle (Annex I, Ref. 1).

At Community level the only explicit reference to the precautionary principle is
to be found in the environment title of the EC Treaty, and more specifically
Article 174. However, one cannot conclude from this that the principle applies
only to the environment (Annex I, Refs. 2 and 3). Although the principle is
adumbrated in the Treaty, it is not defined there.

Like other general notions contained in the legislation, such as subsidiarity or
proportionality, it is for the decision-makers and ultimately the courts to flesh
out the principle. In other words, the scope of the precautionary principle also
depends on trends in case law, which to some degree are influenced by
prevailing social and political values.

However, it would be wrong to conclude that the absence of a definition has to
lead to legal uncertainty. The Community authorities' practical experience with
the precautionary principle and its judicial review make it possible to get an
ever-better handle on the precautionary principle.

Case law

The Court of Justice of the European Communities and the Court of First
Instance have already had occasion to review the application of the
precautionary principle in cases they have adjudicated and hence to develop case
law in this area. (see Annex I, Refs. 5, 6 and 7)

Policy orientations

Policy orientations were set out by the Commission in the Green Paper on the
General Principles of Food Safety and the Communication of 30 April 1997 on

Consumer Health and Food Safety, by Parliament in its Resolution of 10 March
1998 concerning the Green Paper, by the Council in its Resolution of 13 April

1999 and by the Joint Parliamentary Committee of the EEA (European

Economic Area) in its Resolution of 16 March 1999 (Annex I, Refs. 8-12).

Hence the Commission considers that the precautionary principle is a general
one which should in particular be taken into consideration in the fields of
environmental protection and human, animal and plant health.

Although the precautionary principle is not explicitly mentioned in the
Treaty except in the environmental field, its scope is far wider and covers
those specific circumstances where scientific evidence is insufficient,
inconclusive or uncertain and there are indications through preliminary
objective scientific evaluation that there are reasonable grounds for concern
that the potentially dangerous effects on the environment, human, animal or




| plant health may be inconsistent with the chosen level of protection .

THE PRECAUTIONARY PRINCIPLE IN INTERNATIONAL LAW

At international level, the precautionary principle was first recognised in the
World Charter for Nature, adopted by the UN General Assembly in 1982. It was
subsequently incorporated into various international conventions on the
protection of the environment. (cf. Annex II).

This principle was enshrined at the 1992 Rio Conference on the Environment
and Development, during which the Rio Declaration was adopted, whose
principle 15 states thatin order to protect the environment, the precautionary
approach shall be widely applied by States according to their capability. Where
there are threats of serious or irreversible damage, lack of full scientific
certainty shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradationBesides, the United Nations' Framework
Convention on Climate Change and the Convention of Biological Diversity both
refer to the precautionary principle. Recently, on 28 January 2000, at the
Conference of the Parties to the Convention on Biological Diversity, the
Protocol on Biosafety concerning the safe transfer, handling and use of living
modified organisms resulting from modern biotechnology confirmed the key
function of the Precautionary Principle (see Anthgx

Hence this principle has been progressively consolidated in international
environmental law, and so it has since become a full-fledged and general
principle of international law.

The WTO agreements confirm this observation. The preamble to the WTO
Agreement highlights the ever closer links between international trade and
environmental protectidn A consistent approach means that the precautionary
principle must be taken into account in these agreements, notably in the
Agreement on Sanitary and Phytosanitary Measures (SPS) and in the Agreement
on Technical Barriers to Trade (TBT), to ensure that this general principle is
duly enforced in this legal order.

Hence, each Member of the WTO has the independent right to determine the
level of environmental or health protection they consider appropriate.
Consequently a member may apply measures, including measures based on the
precautionary principle, which lead to a higher level of protection than that
provided for in the relevant international standards or recommendations.

"The parties to this agreement ... recognising that their relations in the field of trade and

economic endeavour should be conducted with a view to raising standards of living, ensuring full
employment and a large and steadily growing volume of real income and effective demand, and expanding
the production of and trade in goods and services, while allowing for the optimal use of the world's
resources in accordance with the objective of sustainable development, seeking both to protect and
preserve the environment and to enhance the means for doing to in a manner consistent with their
respective needs and concerns at different levels of economic development ..."
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The Agreement on the Application of Sanitary and Phytosanitary Measures
(SPS Agreement) clearly sanctions the use of the precautionary principle,
although the term itself is not explicitly used. Although the general rule is that
all sanitary and phytosanitary measures must be based on scientific principles
and that they should not be maintained without adequate scientific evidence, a
derogation from these principles is provided for in Article 5 (7) which stipulates
that: “in cases where relevant scientific evidence is insufficient, a Member may
provisionally adopt sanitary or phytosanitary measures on the basis of available
pertinent information, including that from the relevant international
organizations as well as from sanitary or phytosanitary measures applied by
other Members. In such circumstances, Members shall seek to obtain the
additional information necessary for a more objective assessment of risk and
review the sanitary or phytosanitary measure accordingly within a reasonable
period of time'

Hence, according to the SPS Agreement, measures adopted in application of a
precautionary principle when the scientific data are inadequate, are provisional

and imply that efforts be undertaken to elicit or generate the necessary scientific

data. It is important to stress that the provisional nature is not bound up with a

time limit but with the development of scientific knowledge.

The use of the term “more objective assessment of risk” in Article 5.7 infers that
a precautionary measure may be based on a less objective appraisal but must
nevertheless includes an evaluation of risk.

The concept of risk assessment in the SPS leaves leeway for interpretation of
what could be used as a basis for a precautionary approach. The risk assessment
on which a measure is based may include non-quantifiable data of a factual or
qualitative nature and is not uniquely confined to purely quantitative scientific
data. This interpretation has been confirmed by the WTO'’s Appellate body in
the case of growth hormones, which rejected the panel’s initial interpretation
that the risk assessment had to be quantitative and had to establish a minimum
degree of risk.

The principles enshrined in Article 5.7 of the SPS must be respected in the field
of sanitary and phytosanitary measures; however, because of the specific nature
of other areas, such as the environment, it may be that somewhat different
principles will have to be applied.

International guide